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Forord

Det ir en stor glidje att i denna volym av fakultetens skriftserie De lege
kunna samla ett betydande antal skrifter inom miljorittens omrade. Vid
Juridiska fakulteten, Uppsala universitet, har det genom édren byggts upp
en betydande forskargrupp i miljéritc. Numera seniorprofessorerna Jan
Darp6 och Gabriel Michanek har varit — och ir alltjimt — centrala i fors-
kargruppen. I denna volym har Jan och Gabriel samlat en rad uppsatser
och artiklar som de forfattat var och en for sig eller tillsammans med
andra forskare. I en inledande uppsats har de beskrivit miljérittens ut-
veckling vid Uppsalafakulteten. Ett varmt tack till Jan och Gabriel for det
arbete ni har lagt ned for att gora denna volym av De lege mojlig.

Mattias Dahlberg
Redaktor for skriftserien De lege



Forfattarnas forord

Uppsatserna i denna bok speglar miljérittens roll i en tid di samhillet
forandras pa grund av okad fororening, klimatforindring, dverexploate-
ring av naturresurser och utarmning av biologisk mingfald, m.m. Hir
diskuteras dven hur miljéritten bor eller rentav méste utvecklas for att
kunna méta dessa foérindringar i samhillet och miljon. Samtliga uppsat-
ser har publicerats tidigare och vi vill tacka medférfattare och forlag for
att de nu far aterpubliceras. Vi vill dven tacka Juridiska fakulteten for att
De lege ar 2019 dgnas at miljoriteen.

Jan Darpo och Gabriel Michanek
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Inledning

1 Miljoritten

Miljoritten bestar av rittsregler som paverkar minniskans forhallande
till den yttre miljon. Miljérittens primira skyddsobjeke ir kvaliteten pa
luften, vattnet och marken, liksom den biologiska méngfalden. Minni-
skors hilsa dr ocksa ett centralt skyddsforemal pa rittsomridet, men bara
i situationer nir det finns ett samband med paverkan péa den yttre mil-
jon. Den miljorittsliga kontrollen triffar manga olika slags verksamheter,
sisom industrier och andra férorenande anliggningar, fysiska ingrepp i
naturen i samband med vattenkraftsutbyggnad, mineralbrytning, skogs-
bruk, jakt, fiske, anvindningen av naturresurser och energi och hante-
ringen av kemikalier och avfall, m.m.

Miljoritten har kopplingar till flera andra rittsomraden. Hir finns
inslag av civilritt genom bestimmelser om enskilda ansprik och skade-
stand. Inte sillan analyseras miljorittsliga problem utifran ett process-
rittsligt perspektiv, t.ex. med avseende pa frigor om deltagande och kla-
goritt i miljomal. I andra fall 4r kopplingen straffritslig, skatterittslig
eller konstitutionellrittslig m.m. I de allra flesta situationer finns dock ett
tydligt forvaltningsrittsligt samband. Det handlar om krav som samhil-
let stiller pd dem som paverkar miljon genom verksamheter och dtgirder.
Miljokraven stills nistan undantagslost av sirskilda provnings- eller till-
synsmyndigheter, antingen direke eller genom att nagon begir att de ska
ingripa. Styrningsinstrumenten ir de vanliga i dessa sammanhang, det
vill siga tillstind och dispenser, myndighetsforeskrifter, foreligganden i
enskilda fall, viten och avgifter, och sa vidare. P4 sa vis kan man siga att
miljéritten idag genom sitt genomférande, regeluppbyggnad och ritts-
killemetod typiskt sett frimst 4r forvaltningsrittslig.



Inledning

Svensk miljoritt, savil lagstiftning som rittstillimpning och forsk-
ning, priglas allt mer av rittsutvecklingen internationellt och inom EU.
Detta ir en foljd av att de allvarligaste miljoproblemen idag ar grinséver-
skridande och ibland globala. En viktig uppgift for miljorittsforskningen
idag dr att analysera och visa vilken roll ritten kan fylla i klimatpoliti-
ken och for att stoppa den pigiende globala degraderingen av biologisk
méngfald.

Aven om det finns 6verlappningar med andra rittsvetenskapliga im-
nen, finns vissa sirdrag inom miljéritten. Det handlar ofta om rittens ge-
nomférande av internationella eller nationella miljépolitiska mal. Detta
stiller ofta sirskilda krav pa den rittsliga bedémningen. Perspektivet
méste vara geografiskt brett, men dven framtidsinriktat. Mélet “hallbar
utveckling”, inskrivet i bl.a. miljobalken, innebdr att hinsyn ska tas till
savil dagens som framtida generationers behov. Vid provningen av ett
nytt kraftvirmeverk ska mark- och miljodomstolen inte bara préva hur
nirliggande bostadsomriden paverkas idag, utan dven de lingsiktiga ef-
fekterna pd minniskor och miljo. Vidare méste det kollektiva perspektivet
uppmirksammas. Exempelvis kan ett enskilt vindkraftverk som provas
anses skapa stor lokal miljopaverkan samtidigt som mingden genererad
fornyelsebar energi 4r liten. Vindkraftverket 4r dock en del i utbyggnaden
av vindkraft i landet som sammantaget ger ett betydande energitillskott
och ir en del i energiomstillningen och klimatpolitiken, ndgot som ska
beaktas i den rittsliga prévningen.

Det tydligaste sirdraget hos miljéritten — och det som frimst gor att
imnet 4r en egen juridisk disciplin — 4r forhallandet mellan rittsreglerna
och den yttre miljon, eller som det uttrycks i den grundliggande liro-
boken pi omridet, “sambandet mellan minniskans lagar och naturens
lagar”.! De forra kan vi styra éver, men inte de senare. Det gir s3 att siga
inte att beordra Ostersjons bottnar att syresitta sig effektivare eller den
vitryggiga hackspetten att trivas i den moderna industriskogens mono-
kultur. Alltsi maste rittsreglerna forhalla sig till processerna i naturen
for att kunna fungera som effektiva styrmedel. De maste tillgodose en
adaptiv forvaltning av naturresurserna, med andra ord utga fran att kun-
skapen om naturen ofta ir osiker (t.ex. nir ett tillstaind ges), men dven
att naturmiljon stindigt férindras pd grund klimatuppvirmning m.m.
Inom miljéritten anvinds ocksa en rad olika begrepp som ir mer eller

! Michanek, G. och Zetterberg, C. Den svenska miljiritten, 4:e uppl., lustus forlag 2017,
s. 30.
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mindre biologiska/ekologiska, till exempel "god ekologisk status” i ett
vattendrag eller "gynnsam bevarandestatus”™ hos en art.

De sirskilda sirdragen inom miljéritten paverkar forskningsuppgif-
terna. Forskaren miéste utreda hur miljérittsliga mél och sirskilda prin-
ciper forhéller sig traditionella rittsliga principer och synsitt. Sddana fra-
gestillningar aktualiseras i flera av uppsatserna i denna bok. Exempelvis
innebir den miljoritesliga forsiktighetsprincipen att miljokrav ska stillas
redan vid en sannolikhet f6r negativ miljépaverkan, ett synsitt som kan
vara svart att férena med traditionell syn pa rittssikerhet och legalitet. En
adaptiv forvaltning innebir att tillstand till industrier och vattenkraftverk
méste omprovas i takt med exempelvis klimatforindringar och nyvunnen
kunskap, medan en traditionell syn p4 tillstindet 4r att det i grunden ska
ge en trygghet mot nya krav. Ytterligare ett exempel 4r att det rittsliga
genomforandet av nationella miljomal ofta kommer i konflikt med andra
rittsligt skyddade intressen, sisom kommunalt sjilvstyre och dganderitt.

Vidare innebir sambandet mellan miljoritten och naturvetenskapen
att miljoritesforskaren i ménga fall samarbetar med ekologer eller andra
naturvetare. Réttsvetaren behover naturvetaren for att nirmare begripa
reglernas konsekvenser f6r naturen. Naturvetaren behéver rittsvetaren
for att veta var grinserna gér for tilliten miljopaverkan. Tillsammans kan
de tydliggora konflikterna och utveckla nya, mer dndamalsenliga styr-
medel. Eftersom ritten bara ir en del i samhillets styrning inom miljs-
politiken samarbetar miljérittsforskare inte sillan dven med ekonomer,
statsvetare och andra samhillsvetenskapliga forskare.

2 Miljoritten i Uppsala

Det var vid den Juridiska fakulteten i Uppsala som den moderna miljs-
ritten utvecklades. Bertil Bengtsson var en pionjir inom imnet.” Han har
forfattat manga bocker och uppsatser i amnet. En av de férsta var Miljo-
ritt fran 1970,> som inspirerade studenter vid undervisningen i speciell
fastighetsritt och i helt nya specialkurser i miljéritt. En annan foreging-
are i dmnet var Staffan Westerlund, som inledde sin forskarbana i slutet

2 Bland tidigare rittsvetare ska sirskilt framhéllas Seve Ljungman. Hans doktorsavhand-
ling hade stor betydelse for rittsutvecklingen och utformningen av miljoskyddslagen
(1969:387); Ljungman, S. Om skada och oligenhet frin grannfastighet. Ett bidrag till liran
om immissionernas rittsliga behandling, Uppsala 1943.

3 Bengtsson, B. Miljjritt, stencil, Juridiska féreningen, Uppsala 1970.
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av 1960-talet och disputerade pa avhandlingen Miljofarlig verksamhet
1975.4 Han blev professor i dmnet 1992 och ir den som byggde upp
forskningen och utbildningen i miljoritt i Uppsala. En stor del av de
seniora miljorittsforskarna i Sverige idag har varit doktorander i Uppsala
under Westerlunds handledning. De har i sin tur handlett ett stort antal
doktorandsprojekt.

Idag (2019) finns flera miljorittsforskare vid Uppsala-fakulteten. Gab-
riel Michanek har studerat ritesfragor kring miljokvalitetsnormer, vatten-
forvaltning, naturskydd, marint fiske och energisystem.> Charlotta Zetter-
berg har haft projekt om den rittsliga regleringen av genteknisk verksam-
het (GMO),° jordbruk, kemikalier, frihandel, biotopskydd och ekologisk
kompensation. Jan Darpis forskning har rort regler om efterbehandling,”
tillstaindsregimer, miljoprocess samt naturskydd. Dirutéver har han skri-
vit om tillgingen till riteslig provning i miljosaker och forhallandet mel-
lan EU-ridtt och nationell ritt. Jur. dr Maria Forsbergs forskning fokuserar
pa skoglig verksamhet och grona frigor, d.v.s. naturvird och artskydd.®
Jur. dr Annika K. Nilsson ir inrikead pa frigor om miljstillsyn.” Jur. dr
Henrik Josefsson har savil rittsliga som biologiska universitetsstudier som
bakgrund. Hans inriktning dr mot frigor om vatten,'” biodiversitet och
ekologisk kompensation. Jur. dr Yaffa Epstein inspirerades av Jan Darpos
kurs i EU-miljéritt vid Minnesota Law School i Minneapolis under host-
terminen 2008."" Hon genomférde direfter forskarutbildningen i miljo-
ritt vid Uppsalafakulteten och forskar med inriktning pa artskydd och

* Westerlund, S. Miljofarlig verksambet. Ritrstekniska studier av de centrala tillitlighetsreg-
lerna i miljiskyddslagen pi grundval av teori och praxis, Norstedts & Soner 1975.

> Michanek G. Energiritt. En undersikning frin mark- och miljorittslig utgingspunikt med
sdrskild inrikining pa fragor om energihushillning, Tustus forlag 1990 (doktorsavhandling).
6 Zetterberg, C. Miljérittslig kontroll av genteknik, lustus forlag 1997 (doktorsavhand-
ling).

7 Darpd, J. Eftertanke och forutseende. En rittsvetenskaplig studie om ansvar och skyldigheter
kring fororenade omriden, Uppsala universitet 2001 (doktorsavhandling).

8 Forsberg, M. Skogen som livsmiljo. En rittsvetenskaplig studie om skyddet for biologisk
mdngfald, Uppsala universitet 2012 (doktorsavhandling).

9 Nilsson, A K. Enforcing Environmental Responsibilities: A Comparative Study of Environ-
mental Administrative Law, Uppsala universitet 2011 (doktorsavhandling).

19 Josefsson, H. Good Ecological Status. Advancing the Ecology of Law, Uppsala universitet
2015 (doktorsavhandling).

! Juridiska fakulteten i Uppsala har ett arligt utbyte med Minnesota Law School i Min-
neapolis.
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naturdispenser.'? Slutligen disputerade Agnes Hellner under hostterminen
2019 med en avhandling som behandlade EU:s miljo- och processritt
och dess forhillande till nationell (frimst fransk och tysk) konstitutionell
ritt och forvaleningsprocess.'?

I Uppsala har slutligen dven Jason Czarnezki, professor vid Pace Uni-
versity (New York), ett pagiende doktorandprojekt om offentlig upp-
handling som milj6rittsligt instrument i en jimforelse mellan EU och
USA.

Den stérsta delen av forskningen i miljoritt i Uppsala 4r externfinan-
sierad och projekten ir ofta flervetenskapliga. Det finns ett nira sam-
arbete mellan Uppsala-fakultetens forskare och miljoritesforskare i andra
linder, inte minst i Norden. Slutligen ska nimnas Nordisk miljorittslig
tidskrift, med 2—-3 nummer per dr (www.nordiskmiljoratt.se). Charlotta
Zetterberg ir redaktor.

3  Antologin

12019 ars utgiva av De lege har vi valt ut tretton miljorittsliga uppsatser.
Vi har delat in dem i tre grupper, som inte ir vil avgrinsade sinsemellan.
Forst tar vi upp négra allminna miljoritesliga fragor. Uppsatsen 7he Pre-
cautionary Principle in Sweden' utgdr et kapitel i en antologi om for-
siktighetsprincipens utveckling i Norden, USA och EU. Uppsatsen visar
att det tinkande som hor tll forsiktighetsprincipen utvecklades tidige
i svensk miljolagstiftning och rittspraxis, innan namnet “forsiktighets-
princip” fanns. Principen lagreglerades uttryckligt i Sverige forst 1999, i
samband med miljébalkens (1999:808) tillkomst. I uppsatsen framhalls
att forsiktighetsprincipens generella rickvidd pa miljomradet inte av-
speglas tydligt i den svenska lagstiftningen. I artikeln 7he Commission: a

12 Epstein, Y. The Big Bad EU? Species Protection and European Federalism: A Case Study
of Wolf Conservation and Contestation in Sweden, Uppsala universitet 2017 (doktorsav-
handling).

3 Hellner, A. Arguments for Access to Justice: Supra-individual Environmental Claims Be-
Jfore Administrative Courts. Uppsala universitet 2019 (doktorsavhandling).

" Michanek, G. Sweden. Implementing the Precautionary principle. Approaches from the
Nordic Countries, EU and USA (ed. De Sadeleer, N.), London: Earthscan Publications
Led 2007, p. 120-136.
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sheep in wolf’s clothing?® behandlas kommissionens roll i genomforan-
det av EU-rétten i medlemsstaterna pa miljsomradet. Med overtridel-
sedrendet om den svenska licensjakten pd varg som exempel diskuteras
for- och nackdelar med instrumentet. Aven om det kan vara effektivt i
vissa situationer lider det av avsaknaden av transparens, bristande forut-
sebarhet och konsekvens beroende pa politiska verviganden inom EU-
byrékratin. Trots detta utgor overtridelsedrenden ett viktigt komplement
till forhandsavgéranden frin EU-domstolen for att se till att medlemssta-
terna lever upp till sina EU-ridtesliga forplikeelser pd miljoomradet. I Pul-
ling the trigger'® diskuteras genomforandet av Arhuskonventionen inom
EU och dess medlemsstater. Utifran den rittspraxis som EU-domstolen
bildat hivdas hir att miljdorganisationerna ses som representanter for
det allminna intresset och ska ddrmed ha méjlighet att i domstol utmana
miljomyndigheternas stillningstaganden under EU-ritten, oavsett om
det dr friga om beslut eller passivitet. P4 sd vis kan sigas att den EU-rdtts-
liga ritesskyddsprincipen gir lingre 4n Arhuskonventionen, dtminstone
ndr det giller forpliktelser som ir ovillkorliga och tillrickligt precisa.

I den andra kategorin skrifter ligger fokus pa artskyddet. Artikeln £U-
riitten och den processuella autonomin pé miljoomridet' tar sin utgangs-
punkt i det uppmirksammade malet om Bunge-tikten pa Gotland. Hir
analyseras svenska s.k. tillidighetstorklaringar, ett slags preliminirbeslut
om att ett visst projekt kan utforas pé en sirskild plats. En sidan kon-
struktion medfér problem nir det giller genomforandet av materiella
EU-rittsliga krav, i Bunge-malet illustrerat genom art- och habitatdirek-
tivet (92/43). Som Hogsta domstolen sedermera konstaterade, krivs i
ett fall som detta att nigot beslutsorgan gor en samlad bedémning som
uppfyller unionsrittens krav pa fullstindighet, exakthet och slutlighet
(NJA 2013 s. 613). Detta krav gor att tillidighetsforklaringar mister sin
betydelse i ménga situationer da tillstaind for en verksamhet ska med-
delas. I uppsatsen Strictly Protected European Wolf Meets Swedish Hun-

Y Darpé, J. The Commission: a sheep in wolf's clothing? On infringement proceedings as
a legal device for the enforcement of EU law on the environment, using Swedish wolf ma-
nagement as an example. Journal of European Environmental and Planning Law (Brill/
Nijhoff) 2016 s. 270.

16 Darps, J. Pulling the trigger. ENGO standing rights and the enforcement of environme-
ntal obligations in EU law. In Environmental Rights in Europe and Beyond. Ed. Sanja
Bogojevi¢ and Rosemary Rayfuse. Hart Publishing 2018, s. 253.

7 Darpd, J. EU-riitten och den processuella autonomin pa miljéomridet. Om svenska tillit-
lighetsforklaringar och motet med europaritten. Nordisk Miljorateslig Tidskrift 2012:2, s. 3.
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ter with License to Kill'® analyseras frigan om det EU-rittsliga art- och
habitatdirektivet over huvud taget medger den licensjakt pa varg som
tilldes i Sverige. Huvudregeln i direktivet dr forbud mot att déda varg.
Det undantag som tillimpats vid licensjake ir artikel 16.1(e), som inte
implementerats korreke i svensk jaktlagstiftning. Regeln innebir bl.a. att
undantag bara fir goras for “vissa exemplar”. Detta och vissa andra krav
i regeln kan inte, eller svarligen, férenas med de svenska besluten om
licensjakt, som i huvudsak endast begrinsats s att hogst ett visst antal
vargar far fillas. Artikeln behandlar 4ven frigan hur man ska tolka direk-
tivets undantagsregel mot bakgrund av olika sprikversioner. Vindkraft
och brister i hijden" diskuterar artskyddet vid prévningen av vindkraft-
verk. Hir analyseras hur det s.k. avsiktsbegreppet i artikel 12 i art- och
habitatdirektivet (92/43) har hanterats i svensk rittspraxis utifrin det
internationella regelverket och EU-domstolens rittspraxis. Jimforelser
gors ocksd med hur artskyddsbestimmelserna tillimpas i andra linder.
Slutsatsen ir att vindkraft — liksom alla andra slags verksamheter — kan
innebira ett avsikdligt dodande eller storande av faglar om en sidan effeke
kan med tillimpning av forsiktighetsprincipen kan befaras. Artikeln 4r
skriven i samarbete med en naturvirdskonsulent med ling erfarenhet av
arbetet med EUs naturvardsdirektiv. Uppsatsen Arzskydder, politiken och
Juridiken®® ir av overgripande karakedr. Hir diskuteras rittens roll med
utgdngspunke fran att de svenska miljékvalitetsmalen om naturskydd,
sasom ”Ett rikt vixt- och djurliv” och "Levande skogar”, inte kommer att
nas med dagens styrmedel, enligt Naturvérdsverkets drliga utvirderingar.
Hir utgdr egendomsskyddet i 2 kap. 15 § regeringsformen ett avgérande
praktiskt hinder, eftersom bristande resurser att ersitta markigare kan
innebira att arters livsmiljoer maste offras i stillet for att skyddas. Ar-
tikeln Landscape Planning — Paving the Way for Effective Conservation of
Forest Biodiversity and a Diverse Forestry?*! ir ytterligare ett exempel pa
hur miljoritten samarbetar med andra vetenskaper. Forfattarna till denna

18 Michanek, G. Strictly Protected European Wolf Meets Swedish Hunter with License to
Kill. Pro Natura: Festskrift til Hans Christian Bugge (eds. Backer I. L., Fauchald O. K.,
Voigt C.), Universitetsforlaget Oslo 2012, 323-345.

1 Darps, J. & Lindahl, H. Vindkraft, figlar och brister i hojden. Om artskyddet vid prov-
ningen av vindkraftverk. Nittidningen JPMiljénet 2015-10-15.

20 Michanek, G. Artskyddet, politiken och juridiken. Bertil Bengtsson 90 &r (red. Blomst-
rand S., Mattsson D. och Skarhed A.), Jure 2016, s. 383-397.

21 Michanek, G. et al. Landscape Planning — Paving the Way for Effective Conservation of
Forest Biodiversity and a Diverse Forestry? Forests 2018, 9, 523, p. 1-15.
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skrift 4r verksamma inom dmnena miljoritt, naturvardsbiologi och skogs-
ekonomi. I artikeln beskrivs hur behoven av att bevara livsmiljoer och
konnektivitet i det skogliga ekosystemet, motverkas av ett skogsbruk som
ar fragmenterat geografiskt och dir skogsbruksitgirderna sker vid olika
tidpunkter. Detta forsvéirar en indamaélsenlig tillimpning av den svenska
artskyddsforordningen, som i sin tur ska genomfora artskyddskraven i
EU:s fageldirektiv och art- och habitatdirektiv. Enligt forfattarna kan en
reglerad landskapsplanering vara en strategisk metod for att uppna skog-
lig biologisk mangfald och ett varierat skogsbruk.

Den tredje kategorin uppsatser i antologin 4r inom omréidet vatten-
forvaltning och energiutvinning. I Adaptive Management of EU Marine
Ecosystems — About Time to Include Fishery** analyseras rittsliga mdl och
instrument inom EU for att motverka overfisket och dess skador pd det
marina ekosystemet i EU:s vatten. I uppsatsen framhalls vissa svagheter i
skyddsreglerna i ramvattendirektivet och det strategiska marina direktivet
var for sig, men framfor allt den bristande samordningen mellan dessa
ckologiskt dvergripande planeringsdirektiv och EU:s mer specifika fiske-
riforordning. I One national wind power objective and 290 self-governing
municipalities> analyseras tvd mojliga hinder mot den nationella pla-
nen for vindkraftsutbyggnad: det kommunala planmonopolet och den
kommunala vetoritten vid tillstindsprovning av stora vindkraftsprojekt.
Vetoritten innebir att kommunen maste tillstyrka for ate linsstyrelsen
ska kunna tillstind. Kommunen behéover inte redovisa ndgot skil till var-
for den inte tillstyrker. I artikeln ifrigasitts om denna ordning 4r forenlig
med artikel 13 i EU:s direktiv om frimjande av anvindningen av energi
frin fornybara energikillor, som kriver att de nationella reglerna som
styr tillstindsprévning m.m. ir “objektiva, transparenta, proportionella
och inte diskriminerar mellan sokandena och ir utformade s att de tar
fullstandig hinsyn till sirdragen hos olika teknikslag for energi fran for-
nybara energikillor”.

EU:s ramvattendirektiv antogs dr 2000 och innebar flera radikala krav
pa hur lagstiftning och vattenforvaltning ska utformas i medlemsstaterna.

22 Michanek, G. och Christiernsson, A. Adaptive Management of EU Marine Ecosystems
— About Time to Include Fishery. Scandinavian Studies in Law: Envionmental Law (red.
Wahlgren P) Stockholm Institute for Scandinavian Law 2014, s. 201-240.

% Michanek, G. One national wind power objective and 290 self-governing municipalities.
Renewable Energy Law in the EU: Legal Perspectives on Bottom-up Approches (eds. Pee-
ters M. and Schomerus T.), Cheltenham, UK: Edward Elgar Publishing 2014, 144—164.
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Inledning

En betydande del av den miljorittsliga forskningen de senaste aren har
handlat om ramvattendirektivet och genomférandet nationellt.
Uppsatsen EU:s adaptiva vattenforvaltning och svenska miljorittsliga
traditioner® behandlar forhallandet mellan ett modernt miljériteslige
instrument som utgar frin miljons stindiga férinderlighet och den his-
toriskt forankrade svenska vattenritten, med i princip eviga tillstind till
vattenverksamheter. Ndgot liknande kan sigas om Tradition och fornyelse
pé vattenriittens omride®> som tar upp tvd fragestillningar; dels i vilken
utstrickning man kan stilla nya miljokrav pa gamla verksamheter, dels
om ersittningsritten och forindringskraven. Utgingspunkten i diskus-
sionen 4r europarittslig i vid mening, dvs. vilken hinsyn som maste tas
till verksamhetsutdvarnas berittigade forvintningar i sadana situationer
enligt EU-rdtten och EKMR. I antologin ingér slutligen rapporten S4
néra och inda sa lingt borta®® som ir en svensk betraktelse av den norska
tillstindsregimen for vattenkraftverk. Den overgripande fragan ir un-
der vilka omstindigheter som givna tillstind kan 4ndras for att méta
moderna miljokrav och nutida samhillsuppfattningar. Rapporten giller
alltsa “tillstands negativa rittskraft” och omprévningsreglerna i miljébal-
ken, eller som det kallas pa norska: “omgjeringsreglene i vassdragsretten”.

Jan Darpé & Gabriel Michanek

24 Michanek, G. EU:s adaptiva vattenforvalining och svenska miljoritssliga traditioner.
Lov, liv och laere: Festskrift til Inge Lorange Backer (eds. Bugge H. C., Indreberg H.,
Syse A., Tverberg, A. Universitetsforlaget, Oslo 2016, s. 352-365.

% Darpd, J. Tradition och fornyelse pa vattenriittens omride. Om métet mellan gamla till-
standsregimer och moderna miljokrav. Nordisk Miljoriceslig Tidskrift 2014:2, s. 101.

26 Darpb, J. Sd niira, och iindi si lingt bort! En svensk betraktelse av norsk vattenritt och
Jragan om tillstinds rittskraft. Rapport inom forskningsprogrammet SPEQS, Faculty of
Law/Uppsala Universitet, Working Paper 2016:1.
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Gabriel Michanek

The Precautionary Principle in Sweden*

1 Introduction

The precautionary principle in Sweden is included in Chapter 2, section
3 of the 1998 Environmental Code." It includes a general obligation to
take precautions in order to ‘prevent, hinder or combat damage or det-
riment to human health or the environment’. Such precautions shall be
taken ‘as soon as there is cause to assume that an activity or measure may
cause damage or detriment to human health or the environment'.

The principle was codified in Sweden when the Environmental Code
was adopted in 1998. However, it would be wrong to say that the 1998
principle is a new phenomenon in Swedish environmental law. Sweden
already adopted a precautionary approach* in 1941 when the 1918 Water
Act was amended to include a permit control of industrial waste wa-
ter. The precautionary approach was further clarified and expanded after

* Implementing the Precautionary principle. Approaches from the Nordic Countries, EU and
USA (ed. De Sadeleer, N.), London: Earthscan Publications Led (2007), p. 120-136.

! Many thanks to Professor Nicolas de Sadeleer and Professor Staffan Westerlund, and
also to Professor Bertil Bengtsson and several of my other colleagues at Lulea University
of Technology, Division of Jurisprudence, Sweden, for providing me with useful com-
ments on this chapter.

2 T use the term ‘precautionary approach’ for the period before 1998 since the expression
‘precautionary principle’ was not then used in the Swedish legal texts. This distinction in
terminology between principle and approach does 7ot indicate a distinction in the mean-
ing of the two; compare de Sadeleer, N. (2002) Environmental Principles: From Political
Slogans to Legal Rules, Oxford University Press, Oxford, p. 92.
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1969. The historical background is described initially in this chapter. It is
essential for the understanding of today’s precautionary principle in the
Environmental Code.

After a short overview of the code’s most important components, which
should be useful for non-Swedish readers, the precautionary principle is
analysed in more detail. The scope of the principle is discussed. Since the
Environmental Code aims not only at protection against pollution and
similar nuisances, but also at nature conservation and rational manage-
ment of natural resources and energy, what role does the precautionary
principle play in this wider context?

Two crucial issues relate to evidence. First, the code is clear on the
point that when it is uncertain if pollution (or other nuisance) may cause
damage to health or the environment, it is, in principle, not the envi-
ronmental authority (guarding public interests) or the neighbour (whose
personal health or private property is threatened) who must prove the
existence of a future damage in order to achieve protective measures or
prohibitions. By contrast, the operator has to prove that damage will not
occur in order to be spared from such restrictions. This issue — the opera-
tor’s burden of proof — will be elaborated upon more closely. Secondly, an
important question is also at what szandard of evidence are requirements
to take precautions triggered? This question will also be discussed, al-
though a clear answer is not evident.

When discussing the application, in practice, of the precautionary
principle, it is necessary to address some elements in the Swedish legis-
lation that may be described as contra productive to the principle, espe-
cially provisions indicating that environmental interests shall be weighed
against costs for the operator and other opposite interests (in some cases,
opposite environmental interests), but also possible conflicts between the
precautionary principle and the general legal principles of legality and
legal certainty.

In this chapter, I have consulted legal texts and preparatory works.’?
Case law is meagre; but I have selected some verdicts that illuminate the
application of principle in connection with control of chemicals in big
industrial installations.

3 Although clearly subordinated the legal text and, of course, not legally binding, pre-
paratory works play a relatively important role as legal source in Sweden.
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2 A precautionary approach

2.1 The birth of a precautionary approach in 1941
Swedish industry developed rapidly during the beginning of the 20th

century without significant interference from environmental authorities
requiring a reduction of pollutants, although, since 1880, there had been
some legal support for such requirements.* The enforcement was occa-
sional and often conducted when the damage was already a fact. Water
quality in several lakes and sea bays had degraded substantially, and the
Swedish Parliament decided, in 1941, to amend the 1918 Water Act in a
way that should be regarded as a precautionary approach.

The 1941 amendment introduced a concession system for discharges
of industrial wastewater.’ It was as a principle rule generally prohibited to
discharge such wastewater when the pollution caused ‘detriment of any
significance’. However, the operator had the right to apply for a licence at
the Water Court,® which could exempt from the general prohibition. The
operator was then obliged to prevent the pollution by taking ‘reasonable’
precautions.” So a precautionary approach was introduced in the sense
that no new industrial discharges of any significance were allowed with-
out a prior licence and reasonable precautions. It was generally assumed
that such discharges caused danger to the health or the environment.

2.2 Environmental Protection Act 1969: Expanded and
clarified precautionary approach

Although principally important, the 1941 amendment did not suffi-
ciently improve the water quality near industrial installations. The Water
Courts were criticized for imposing too lenient requirements. Besides, the
scope of the legal control introduced in 1941 was too narrow. It included
only water pollution emanating from discharges from certain kinds of

4 Regulation 1880 Concerning Landowners’ Right to the Water on his Land, section 12.
Concerning the development of legislation for pollution control before 1969, see Darps,
J. (1994) “Vem har ansvaret, Rittsliget idag och forslag for framtiden’, Naturvirdsverket,
rapport, vol 4354, pp. 10-30.

> There were also restrictions concerning cloak water, but they were not as far reaching.
¢ Certain civil courts were appointed as Water Courts. Their verdicts could be appealed
to one High Water Court, in Stockholm. The Supreme Court was the last instance.

7 Water Act 1918, Chapter 8, section 32. If there was risk of severe damage, only the
government was empowered to issue a licence.
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installations, not from other forms of land use. Even more importantly,
other forms of nuisances, especially air pollution, were excluded from an
efficient legal control.® It was time for a new legal revision, resulting in
the adoption in 1969 of the Environmental Protection Act.

The act was a cornerstone in Swedish environmental legal history. It
applied to almost all kinds of pollution and other nuisances (noise, heat,
smell, changes in landscape, etc., but not, for example, radiation). Thus,
in 1969 Sweden introduced integrated pollution prevention control. The
number of activities for which a licence was required increased signifi-
cantly. The responsibility for licensing was transferred from the Water
Courts to a new National Environmental Licensing Board (Koncessions-
niamnden _for miljoskydd) and (with regard to smaller installations) to the
regional boards.

The act applied to so-called ‘environmentally hazardous activities’. The
term ‘hazardous” was deliberately chosen to indicate that a risk of damage
or other detriment was sufficient for the act to apply and to trigger con-
straints on the activity. This important approach was further explained in
the Government Bill:

Damages can be counteracted ... by taking into account the risk when con-
sidering if and under what conditions an activity may be conducted. It is
in my opinion necessary that the authorities applying the legislation take
into account the danger for the health interest and other public aspects that
may be connected with still unknown or insufficiently explored pollutants.
I consider it to be natural that the uncertainty related ro the danger of a sub-
stance shall not strike against the public but instead on the person [who] emits
the substance into the air or the water. This principle is of the greatest practi-
cal importance. It means that one does not have to wait to intervene until
damages have occurred. It means also that a person who wants to discharge
an insufficiently known substance, provided there is a well-founded reason
to assume that the substance is dangerous, must be able to show that there
is no risk for a detriment [this author’s italics].’

So, the Environmental Protection Act provided environmental authori-
ties with the power to act in situations of uncertainty. The risk of damage

8 Health Protection Ordinances applied, but mainly for the control of sanitary detri-
ments in towns.

9 Prop. 1969:28, Miljskyddslagen (Government Bill, this author’s translation), p. 210.
See also SOU 1966:65, Lufifororening, buller och andra immissioner (state commission
report preceding the Government Bill), p. 211.
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or detriment was normally sufficient to trigger requirements on precau-
tions (alternative locations, purification techniques, limitation of pro-
duction, etc.), but also, occasionally, to prohibit the activity as such. The
activity was, as a principle rule, prohibited (there were exemptions) if it
was ‘likely to cause significant damage or detriment to human health or
the environment’ (this author’s italics).!”

However, there was an initial threshold. Loose speculations on possi-
ble impacts were not sufficient to trigger requirements. As pointed out
in the preparatory works, there should be a ‘well-founded reason to as-
sume’ that a substance is dangerous.'! The risk had to be ‘noteworthy’.!?
Thus, there was an initial task for environmental authorities, neighbours
or environmental organizations to deliver at least some scientific material
indicating a noteworthy risk. After passing this threshold, the burden on
proof shifted to the operator (polluter).

While the law was essentially clear on the issue of burden of proof, it
was blurry with regard to the question of how far-reaching the opera-
tor’s assessment had to be in order to be released from the requirements
on precautionary measures or prohibitions. There was no legally deter-
mined standard of evidence to apply. Preparatory works and case law
did not provide any guidance with regard to this often crucial issue. It is
reasonable to assume that the standard varied depending upon the cir-
cumstances in each case. Westerlund points out certain circumstances as
probably relevant: the extent and the degree of complexity of the feared
effect; the cost of investigating the environmental effects and appropriate
precautions; the fact that the activity was either new or already existing;
and the costs of combating the effect (if existing and not insignificant).!?

Placing the burden of proof on the operator was important, in prac-
tice, and farreaching requirements were sometimes imposed despite
the uncertainty of the effects. There were several cases when the entire
application was turned down because of insufficient assessment by the
operator. However, the necessity of considering risks was confronted by

10" Section 6. In SOU 1966:65, Lufifororening, buller och andra immissioner, p. 221, the
so-called Emission Experts Commission ‘underline[d] that it is sufficient to fear for a
significant detriment: in other words, that a considerable isk for such a detriment exists’
(italics in original).

1 Prop. 1969:28, Miljéskyddslagen, p. 210.

12.SOU 1966:65, Luftfirorening, buller och andra immissioner, p. 221.

13 Westerlund, S. (1990) Miljiskyddslagen. En analytisk lagkommentar, Amyra Forlag,
p. 14.
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another cornerstone in the Environmental Protection Act: balancing en-
vironmental interests against the operator’s costs, as well as supply of jobs
and other public benefits. In other words, although risks were deemed to
be considerable (and even if severe environmental damage might occur),
environmental requirements had to stand back if they were outbalanced
by opposite interests. An illustrative example is a permit case from the
mid 1970s related to the metal industry Ronnskirsverken, built in 1930
in the town of Skellefted in northern Sweden, along a bay adjacent to
the Baltic Sea. The discharges into the Baltic and the air included many
different substances, several of them typically very dangerous, such as
cadmium, lead and mercury. The amount of certain pollutants was huge,
in some cases more than 50 per cent of the total amount discharged in
Sweden into air or water. Ronnskirsverken was, without competition,
the single most polluting industry in Sweden.

Despite the great complex of discharges, and several years of monitor-
ing, no severe impacts on the marine ecosystem in the surroundings of
the industry were registered. Nevertheless, the National Environmental
Licensing Board quoted the abovementioned formulations in the pre-
paratory works relating to risks and pointed out the operator’s burden
on proof. The board concluded, with regard to the situation at Rénn-
skirsverken, that even if far-reaching precautions were required, the
pollution was ‘/ikely to cause significant damage or detriment to human
health or the environment (this author’s italics). The activity thereby ful-
filled the criteria for prohibition stipulated in the principle rule in section
6 in the Environmental Protection Act. However, section 6 also included
an exemption if strong opposite public interest was deemed to be more
important than the risks for health or the environment. It was (and still
is) the government that carries out the weighing of interests in these se-
vere conflict cases. In the case of Ronnskirsverken, the environmental
risks were regarded as less weighty than the impacts on trade and industry
and employment in the whole of northern Sweden. Consequently, the
government approved a continuation of the heavily polluting activity in
1975.1 Far-reaching requirements to decrease emissions were imposed
in the form of gradually strengthened permit conditions. Today the dis-
charges have been significantly reduced.

14 Governmental decision 18 June 1975, No 167/75 and National Environmental Li-
censing Board (Koncessionsnimnden f6r miljéskydd) No 3/75.
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2.3 Next step: A precautionary approach in the legal
control of chemicals

It was generally recognized that the control of industrial installations ac-
cording to the Environmental Protection Act significantly improved the
quality of air and water in many areas. Nevertheless, there were alarm-
ing observations in Sweden of the far-reaching decline of certain species’
populations to levels close to extinction — for example, the yellowham-
mer (Emberiza citronella), the kestrel (Falco tinnunculus) and the osprey
(Pandion haliaetus), due to release of mercury (e.g. in planting seeds),
and the whitetailed eagle (Haliaeetus albicilla), due to exposure to PCB
and DDT." It became obvious that the environmental impacts resulting
from the fast introduction of new chemicals into the market could not be
prevented solely by permit control of single installations. It was necessary
to legally address the chemicals and to prevent risks at the initial stage.
The 1973 Act on Products Hazardous to Health and the Environment
was the first Swedish framework statute for a coordinated control of all
chemicals. It was at this time an advanced legislation from an interna-
tional perspective. The legislator was clearly inspired by the precaution-
ary approach developed in the Environmental Protection Act. Environ-
mental authorities should be able to intervene already when they had:

... good reason to suspect a risk for damage. If so, the producer must, to
avoid prohibitions or restrictions, as far as possible with respect to present
scientific position prove that the suspicion is unfounded. He will otherwise
have to accept that the authorities act according to the assumption that the
product is health and environmentally hazardous. Thus, the uncertainty ...
concerning the hazard of a substance will not strike against the public, but
instead the person who intends to market the product in question.'®

The act included a general obligation to take precautions, not only for
producers but for all persons handling a product — for example, import-
ers, salespeople, private consumers, farmers and operators of factories
and other installations. In other words, the act provided for legal control
throughout the entire life cycle of the chemical.

15 The recovery of the yellowhammer has been successful, while some other species — for
example, the kestrel — have not fully recovered.

16 Prop. 1973:17, Med forslag till lag om hilso- och miljéfarliga varor (Government Bill),
p- 96.

25



Gabriel Michanek

According to the preparatory work, one important precaution was to
avoid a chemical if the same objective could be achieved by making use
of a less hazardous alternative chemical, provided the costs of substitut-
ing the chemicals were not unreasonable. This requirement was generally
called ‘the principle of substitution’. It was closely linked to the precau-
tionary approach: the obligation to avoid a chemical was based upon an
assessment and comparison of risks related to this and the alternative
chemical.

The 1973 act was substituted in 1985 with the similar the Act on
Chemical Products. This framework act inherited the same precautionary
approach!” and, after an amendment in 1990, included the principle of
substitution in the legal text.'®

The Swedish legislation on chemical control was probably one of the
most progressive in Europe. DDT and PCB were banned early on and
restrictions on the use of cadmium were far reaching.

2.4 Lack of a precautionary approach in many
environmental acts

Besides the Environmental Protection Act and the two statutes on chem-
ical control, a clear precautionary approach could not be traced in other
statutes related to environmental protection and the management of nat-
ural resources. The 1964 Nature Conservancy Act did not explicitly ad-
vise how to act in a situation of uncertainty with regard to environmental
impacts; neither did the 1983 Water Act (which applied to the construc-
tion of hydropower installations and other water operations), the 1991
Minerals Act and the 1987 Hunting Act, to take a few examples. In fact,
not even the specific legislation related to nuclear safety and radiation
control — for example, the 1988 Radiation Protection Act and the 1984
Nuclear Technology Activity Act — tackled this issue explicitly. One ob-
vious reason for this difference in approach to risk consideration was
the inconsistency in the environmental legal system before the Environ-
mental Code. The acts were scattered. New legislation and amendments

17 Prop. 1984/1985:118, Om kemikaliekontroll (Government Bill), p. 40.

18 Section 5. The principle is analysed by Nilsson, A. (1997) A#t byta ut skadliga kemi-
kalier. Substitutionsprincipen — en miljorittslig analys, Nerenius & Santerus, Stockholm,
p. 127 ff. See also Michanek, G. (1993) ‘Substitutionsprincipen’, Miljorittslig tidskrifi,
vol 2, p. 127.
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to existing legislation were developed essentially within their own legal
culture; the coordination with other environmental statutes was poor.

3  'The environmental code precautionary
principle

3.1 'The Environmental Code: Objective and substantial
environmental requirements

Legal coordination was obviously a prime purpose of the Environmental
Code, adopted by parliament in 1998. Sixteen acts — for example, the
Environmental Protection Act, the Chemical Products Act, the Nature
Conservancy Act and the Water Act — were substituted by a legal frame-
work, including 33 chapters. The overarching objective of the code is to
promote ‘sustainable development’. For that purpose, the code, accord-
ing to the legal text, ‘shall be applied’ so that certain ‘sub-objectives’ are
met, including not only the protection of health and the environment
against pollution or other nuisances, but also the preservation of biodi-
versity against different kinds of impacts (e.g. drainage) and, not least im-
portant from the sustainability perspective, the reuse and recycling of raw
materials and energy in order to establish and maintain natural cycles."

As a first step to implementing the objectives, the code provides a
set of substantial environmental requirements, classified in the legal text
as ‘general rules of consideration’ (‘@/lminna hinsynsregler’).** The chief
provision — Chapter 3, section 2 — includes the precautionary principle
(see below). It generally requires taking protective measures, complying
with restrictions and taking any other precautions (including the use of
best possible technology) that are necessary to prevent or hinder damage
or detriment to human health or the environment.?! Besides the general
obligation, or rather as specifications of it, Chapter 2 includes the re-
quirements:*?

19
20

Environmental Code, Chapter 1, section 1.
Environmental Code, Chapter 2.

Environmental Code, Chapter 2, section 3.
Environmental Code, Chapter 2, section 2 and 4 to 6.

21
22
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* to ‘possess the knowledge that is necessary in view of the nature and
scope of the activity or measure to protect human health and the en-
vironment against damage or detriment’;

* to select a site, where it is possible to achieve the purpose ‘with a mini-
mum of damage or detriment to human health and the environment’;

* to ‘conserve raw materials and energy and reuse and recycle them
wherever possible’; and

* to ‘avoid using or selling chemical products or biotechnical organisms
that may involve risks to human health or the environment if prod-
ucts or organisms that are less dangerous can be used instead” (the
so-called ‘product choice requirement’, corresponding to the previous
‘substitution principle’).

As in the Environmental Protection Act, the main function of Chapter 2
is to mitigate environmental impacts and risks, with far-reaching require-
ments, if necessary, but not in the first place to prohibit activities. In fact,
only very occasionally are activities prohibited, according to the so-called
‘stop provisions.??

The code includes a wide range of other environmental instruments
that cannot be elaborated upon here — for example, provisions for man-
aging land and water areas (essentially, national physical planning provi-
sions); environmental impact assessments (EIAs); environmental quality
standards; and specific chapters for permitting and controlling (within
certain sectors, such as nature conservation) polluting activities and water
operations, and for handling chemicals, genetically modified organisms
and waste. A great number of regulations and by-laws are subordinated
to the code.

3.2 'The precautionary principle

The precautionary principle in Chapter 2, section 3, of the Environmen-
tal Code is formulated as follows:

Persons who pursue an activity or take a measure, or intend to do so, shall
carry out protective measures, comply with restrictions and take any other
precautions that are necessary in order to prevent, hinder or combat damage

% Environmental Code, Chapter 2, section 9 and 10.
24 See Michanek, G. and Zetterberg, C. (2004) Den svenska miljoritten, Iustus, Uppsala,
pp. 97-414.
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or detriment to human health or the environment as a result of the activity
or measure. For the same reason, the best possible technology shall be used
in connection with professional activities.

Such precautions shall be taken as soon as there is cause to assume that an
activity or measure can cause damage or detriment to human health or the
environment [this author’s italics].

It is obvious that, in most respects, the precautionary principle adopted
in the code inherited the precautionary approach developed in the pre-
paratory works and case law related to the Environmental Protection Act,
as described above. The code Government Bill refers to this act and em-
phasizes, again, that the burden or proof is placed on the ‘operator’. This
particular issue will never be subject to a balancing of interests.? It is also
notable that the operator, in order to avoid requirements, must generally
show not only that risks do not exist, but also that the activity complies
with the legal requirements in all respects. It is, for example, not the li-
censing or supervising environmental authority which has to show that
a certain requirement is reasonable; instead, it is up to the operator to
prove that the requirement is unreasonable:

In connection with the consideration of matters relating to permissibility,
permits, approvals and exemptions and of conditions other than those re-
lating to compensation, and in connection with supervision pursuant to
this code, persons who pursue an activity or take a measure, or intend to
do so, shall show that the obligations arising out of this chapter have been
complied with. This shall also apply to persons who have pursued activities

that may have caused damage or detriment to the environment.?°

The shifting of the burden of proof does not automatically entail an ob-
ligation on behalf of the operator to carry out a far-reaching assessment
of the risks at stake. As mentioned previously, the code is unclear on
the issue of how strong the evidence must be which the operator must
put forward — the standard of evidence — in order to be released from
the obligation to take precautionary measures. It was stated in the code
Government Bill that the operator’s obligation must be reasonable. It can
also be concluded from the bill that precautions are triggered at different

2 Prop. 1997/1998:45 1, Miljibalk (Government Bill, www.lagrummet.se), p. 210.
26 Environmental Code, Chapter 2, section 1.
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standards of evidence, depending on the type of activity in question.”’

So, the required standard of evidence must be determined individually,
case by case. More legal certainty (ability to foresee the required stand-
ard) would be promoted if the courts would identify different zypical risk
situations where a certain standard applies. There is no sign of such an
attempt so far.

The formulation ‘cause to assume’ means, probably, that there is an
initial threshold for the environmental authorities, or private persons or
groups, representing different environmental interests. Presumably, as
before the code, an operator can never be obliged to assess a risk that is
based merely on loose speculations.

The scope of the precautionary principle is wide. It applies as soon as
there is cause to assume that the measure or activity may counteract ‘the
objectives of the code’,?® which are all covered by the term ‘environment’
in the legal text of Chapter 2. As mentioned above, the objectives of the
Environmental Code are not only to protect health and the environment
against pollution, but also, for example, to preserve biodiversity. This is
important since the Nature Conservancy Act (before the establishment
of the code) did not include an explicit precautionary approach. Fur-
thermore, precautionary measures may be imposed to reduce the risk of
inefhicient use of natural resources and energy. The Code is in this respect
more far-reaching than the previous Environmental Protection Act.

The scope is also wide from other perspectives. While the precaution-
ary principle in the Rio Declaration applies to the risk of ‘serious or ir-
reversible damage’, the Swedish principle already applies where there is
cause to assume 47y form of damage or detriment to health or the envi-
ronment. Furthermore, section 3 applies to all physical or legal persons
who pursue an activity (with some continuity) or take a single measure
that is not of ‘negligible significance in the individual case’.? The princi-
ple does not exempt non-commercial activities.

There is, so far, no case according to the Environmental Code where
the content of the precautionary principle has been analysed and speci-
fied. This is somewhat surprising: first, because the legal text now in-
cludes the principle explicitly; second, because uncertainty concerning
impacts on the environment is a typical component of most cases; third,

¥ Prop. 1997/1998:45, Miljsbalk I (Government Bill, www.lagrummet.se), p. 210.
28 Prop. 1997/1998:45 1, Miljibalk (Government Bill, www.lagrummet.se), p. 210.
2 Compare Environmental Code, Chapter 2, section 1.
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because the principle is now related to quite different objectives than just
pollution prevention; and, fourth, because the issue of required evidence
standard degree of probability is a crucial, but at the same time very un-
clear issue when applying the principle.

In addition, the statements by the European Court of Justice (ECJ)
concerning some aspects of the principle, discussed by de Sadeleer in
Chapter 2 of this book,* are not reflected in Swedish case law. The Swed-
ish courts cannot ignore the rulings of the EC]J since they, according to
Article 10 EC, shall apply Swedish legislation in conformity with Euro-
pean Community (EC) law.?!

None of the, so far, rather few cases in the Supreme Court relating
to the Environmental Code refer to the principle. The Environmental
Court of Appeal (Miljooverdomstolen), whose decisions have a significant
guiding function as long as the Supreme Court is silent in the matter,
has only very occasionally mentioned the principle. It is reflected in a
few cases concerning permits to big installations (several paper mills and
one chemical factory) where hundreds of different chemicals were used
in the industrial processes. The court was not satisfied with the operator’s
argument that producers and importers are solely responsible for provid-
ing information on chemical products. The general obligation to possess
knowledge (Chapter 2, section 2) applies to all activities where chemicals
are handled. This standpoint is important: first, because the introduction
of a new chemical into the market is normally not subject to a permit
trial (only registration); and, second, because the ecosystems that are tar-
geted for the emissions from the particular installation are specific.

The licences issued in these cases included a specific condition requir-
ing the operator to investigate the risks related to chemicals used within
the installation, in consultation with the supervising authority, for the
purpose of substituting environmentally hazardous chemicals with less
hazardous ones. This obligation was supplemented with a sanction:

It is, from the year 2006, prohibited to use in the production such chemical
products for which there is lack of documented knowledge concerning the

3% de Sadeleer, N. (2007) “The Precautionary principle in EC health and environmental
law’, in de Sadeleer, N. (ed) Implementing the Precautionary Principle, Earthscan Publica-
tions, London.

31 See also the Government Bill related to the 1994 Act on the Swedish Accession to the
European Union: Prop. 1994/1995:19, Sveriges medlemskap i Europeiska unionen (Gov-
ernment Bill, www.lagrummet.se), p. 488.
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risk for detriments to the environment as a result of poor biodegradability,
potential acute or chronic toxicity and bioaccumulation. The supervising
authority may, in individual cases, decide upon exemption from the require-
ment on documented knowledge and upon prolongation of the period.*?

This permit condition was based upon three provisions in Chapter 2: the
product choice requirement (‘substitution principle’), the requirement to
possess knowledge about the activity and its risks, and the precautionary
principle.?® The cases reflect an important connection between the provi-
sions: already the risk for damage triggers an obligation to investigate the
characteristics of chemicals. The provided knowledge will facilitate an ex-
clusion of hazardous chemicals, in line with the product choice require-
ment. Consequently, if the operator, after a certain period of time, fails to
provide information on the characteristics, no matter how hard he or she
tries, the use of the product is prohibited. In other words, the remaining
uncertainty strikes against the operator. This construction presupposes
that there is, at least, ‘cause to assume’ that a chemical is hazardous.

One of the cases from the Environmental Court of Appeal was ap-
pealed to the Supreme Court, which in a verdict in May 2006 (Hogsta
domstolen, dom 19 May 2006 i mal T 2303-05) did not approve the
sanction quoted above as it breached the principle of legal certainty. I will
return to this issue.

We turn, finally, to the question of risk consideration when the so-
called ‘stop provisions’ (rules relating to prohibitions) are applied. The
precautionary principle in Chapter 2, section 3, is explicitly linked only
to the obligation to take precautionary measures. Nevertheless, as previ-
ously stated in the Environmental Protection Act, the ‘stop provision’ in
Chapter 2, section 9, prohibits an activity or measure if it is ‘/ikely to cause
significant damage or detriment to human health or the environment,
even if protective measures and other precautions are taken as required
by this code’ (this author’s italics).* It is in this connection clear that
the operator must prove that the risk does not exist.>> However, as I will

32 Environmental Court of Appeal 30 June 2004 in case M 10499-02. See also, for ex-
ample, Environmental Court of Appeal 12 May 2005 in case M 3225-04 and 30 March
2005 in case M 9408-03.

% Environmental Code, Chapter 2, sections 6, 2 and 3.

34 Environmental Code, Chapter 2, section 9.

% Compare Environmental Code, Chapter 2, section 1.
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explain in the following, risks can be accepted if they are outbalanced by
opposite interests.

3.3 'The precautionary principle and contra-productive
elements in the law

To understand the significance of the precautionary principle in relation

what actually is required in terms of risk management, the principle has

to be placed within a wider legal context, including:

* weighing environmental interests against opposite private and public
interests;

* the principles of legal certainty and legality; and

* competing environmental interests.

Weighing environmental risks against opposite interests

The Environmental Code demands weighing environmental interests
against costs and other interests when deciding upon the obligation to
take precautionary measures. There is a general obligation to take the
best possible precautions (‘best possible technique’), which is normally
a far reaching requirement for new activities. This is the legal ‘standard’
normally applied. However, a lower requirement will apply provided that
the operator can prove that the standard requirement is ‘unreasonable’
in the individual case. This is where the weighing of interests comes in
and the chief question is if the costs related to precautionary measures
are proportional to the expected results from an environmental point of
view. It is fair to say that it is rather unusual that the courts lower the re-
quirements on precautionary measures below the standard ‘best possible
technique’, let alone that different standards applies to new, compared
to existing, activities within the same branch. If environmental quality
standards may be exceeded, the standard requirement will always apply.

% Environmental Code, Chapter 2, sections 3 and 7. These issues are developed in, for
example, Westerlund, S. (1999) ‘Delkommentarer till miljobalker’, Miljoritsslig tidskrift,
vol 2-3, pp. 343-395; Bengtsson, B. (2001) Miljibalkens dterverkningar, Norstedts,
Stockholm; Michanek, G. (2002) ‘Att viga sikert och vikten av att sikra’, in Basse, E. M.,
Hollo, E. and Michanek, G. (eds) Figelperspektiv pa riittsordningen, Vinbok till Staffan
Westerlund, lustus, Uppsala, pp. 69-91; and Michanek, G. and Zetterberg, C. (2004)
Den svenska miljoritten, lustus, Uppsala, pp. 134-137.
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Weighing of interests is also an essential component of the ‘stop pro-
visions’. Although observing a risk of ‘significant damage or detriment to
human health or the environment’, the measure or activity is still allowed
if ‘special reasons’ are at hand. According to the Government Bill, it must
be proved that the ‘advantages ... from a public and private point of view
clearly outweigh the damage’. The power to decide is here directly (with-
out appeal) transferred from the court (or administrative authority) to
the government — in other words, to the highest political level.

The ‘stop provisions’ also include a second test level, to be applied if
the risks are deemed to be extraordinary. So, although the government
may find that ‘special reasons’ are at hand, the ‘activity or measure can-
not be undertaken if it is /iable to lead to significant deterioration of the
living conditions of a large number of people or substantial detriment to
the environment’ (this author’s italics). However, the government is again
vested with the power to grant an exemption if the ‘activity or measure
is of particular importance for reasons of public interest’, such as job
opportunities.’’

As we can see, the construction is basically the same as previously in
the Environmental Protection Act. The code contains no absolute safe-
guard in Chapter 2 against even possible severe damages to the environ-
ment. There are several cases according to the Environmental Protection
Act where activities were approved by the government, although such
risks were identified. They were accepted because the opposing public
interests were considered heavier.?®

In one respect, legal protection was strengthened in the code. The gov-
ernment may not allow an activity or a measure if it is ‘/ikely to be detri-
mental to the state of public health’ (this author’s italics).* No balancing
of interests is allowed when such health risks are at hand. However, this
absolute legal protection does not apply if only a few persons may be-
come seriously ill or even die; the expression ‘detrimental to the state of
public health’ refers to a situation where people in the neighbourhood
‘more commonly may be damaged by pollution or similar nuisances’.*°

7 Environmental Code, Chapter 2, section 10.

3 One example — the case of Rénnskirsverken — is mentioned earlier in the section on
‘Environmental Protection Act 1969: Expanded and clarified precautionary approach’.
% Environmental Code, Chapter 2, section 10.

40 Prop. 1997/1998:45 11, Miljobalk (Government Bill, www.lagrummet.se) p. 28.
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To conclude, while precautionary measures often are set to achieve a
high level of protection according to standard ‘best possible technique’,
occasionally situations arise where there is a risk for severe damage to hu-
man health or the environment — especially in connection with permit-
ting existing, often old, industrial installations. With the exception just
mentioned, Chapter 2 does not include an environmental ‘hard core’ el-
ement, providing absolute protection of, for example, biodiversity.*! Not
even exceeded environmental quality standards guarantee such a protec-
tion in Sweden if the permit case concerns the question of increasing the
emissions from existing installations.*

Legality and legal certainty

As already explained, the Swedish precautionary principle includes two

connected ingredients:

1. the obligation to take precautions in cases where the risk of damage or
detriment occurs; and

2. the burden of proof placed upon the person who operates a factory,
uses a chemical product, cultivates genetically modified crops, etc.
(the ‘operator’).

However, in the wider legal context, the general principles of legality and
legal certainty must be taken into account. These principles aim to pro-
tect the operator against arbitrary intrusion by public authorities. More
precisely, the operator should be able to foresee legal requirements, as
well as possible reactions from authorities supported by the requirements
(legal certainty). That interest is supported if the requirements are clear,
precise and follow directly from the legal text (legality).

Obviously, there is a fundamental conflict between the precautionary
principle and the principles of legal certainty with regard to managing
uncertainties. While the precautionary principle is based on the idea that
remaining uncertainties fall upon the operator, the principles of legal cer-
tainty and legality will not trigger requirements on precautions unless the

41" Compare de Sadeleer, N. (2002) Environmental Principles: From Political Slogans to
Legal Rules, Oxford University Press, Oxford, p. 372.

42 Chapter 16, section 5, prevents further pollution if there is risk of exceeding environ-
mental quality standards in an area; but the section applies only to ‘new’ activities.
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environmental authority has provided full, or close to full, evidence that
damage will occur.?

One example of cases that now and then reach the courts, and where
the principle of legal certainty prevails, relates to the obligation to pos-
sess knowledge about the activity and its risks.** As indicated above, this
obligation is linked to the precautionary principle. It is common in prac-
tice that authorities need to require precautions in order to counteract
possible damages to the environment. Since they are not well informed
about the specifics of the activity, they serve an order requiring the op-
erator to suggest possible precautions. The courts generally reject such
requirements as they are not precise enough to comply with the principle
of legal certainty.®®

The above-mentioned Supreme Court case (Hogsta domstolen, dom
19 May 2006 i mal T 2303-05) is a clear example of how precaution
loses out against legal certainty. The court assessed a permit condition
for a industry, which ‘prohibited to use in the production such chemical
products for which there is lack of documented knowledge’ of certain
risks for the environment. The Court stressed first (without explicitly
referring to the precautionary principle) that:

the condition has an important purpose, which is well in line with the ob-
jectives of the Environmental Code. An operator must obviously ensure
that he possesses the necessary knowledge of such chemicals that may be
dangerous to health or the environment when being used in the activity.

The court nevertheless disapproved the permit condition as it did not
comply with the principle of legal certainty. As criminal sanctions are ap-
plied when permit conditions are breached, the operator must be able to
foresee when a condition is fulfilled or not. The expression ‘documented
knowledge’ was too unclear according to the court. It rejected the case to
the Environmental Court of Appeal, which now has to clarify the condi-
tion. This very difficult task has not yet been conducted (October 20006).

# Nilsson, A. (1997) Att byta ut skadliga kemikalier. Substitutionsprincipen — en milji-
rittslig analys, Nerenius & Santerus, Stockholm, p. 419.

# Environmental Code, Chapter 2, section 3.

4 See, for example, Environmental Court of Appeal 12 November 2004 in cases
M 2824-04 and M 8011-03.
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As in Finland and Denmark,*¢ it has been observed in the Swedish le-
gal research that the precautionary principle is sometimes set aside when
in conflict with the principles of legal certainty and legality.*’ It is in this
context important to observe that the principle of legality is protected
by the Swedish Constitution and the European Convention of Human
Rights.®® Although the principle in these provisions explicitly relates to
the application of criminal law, the principle is presumably strengthened
generally. It is also likely that the constitutional protection of private
property in Sweden, strengthened some years ago, indirectly improves
the status of the principles of legality and legal certainty. Finally, many of
the court judges are not educated in environmental law, which in most
law educations in Sweden is not a compulsory course. Lack of insight
into the precautionary principle in combination with a relatively pro-
found knowledge of, and reliance on, the principles of legal certainty and
legality could partly explain the rather conservative attitude in the choice
between the contradicting principles, but also the fact that the precau-
tionary principle is only very rarely mentioned by the courts.

Competing environmental interests

As already said, the Environmental Code aims to prevent not only the
risk of pollution and other impacts, but also the efficient management
of natural resources and energy (including recycling and making use of
renewable resources). These environmental objectives sometimes compete. A
good example of such conflicts are the legal trials of new wind power in-
stallations in Sweden, where aesthetic aspects, in particular, but also noise
emissions and ‘shadowing’ of communities, frequently hinder installa-
tion in areas where the wind conditions are optimal. These cases reflect a
conflict between the ‘classical’ risk for local impacts (the neighbour law

4 See Hollo, E. (2007) ‘Finland’, in de Sadeleer, N. (ed) Implementing the Precautionary
Principle, Earthscan, London, and Basse, E. M. (2007) ‘Denmark’, in de Sadeleer, N. (ed)
Implementing the Precautionary Principle, Earthscan, London.

47 Nilsson, A. (2002a) Rittssikerhet och miljohinsyn: en diskussion belyst av JO:s praxis i
miljéirenden, Santérus, Stockholm.

48 Constitution (Regeringsformen), Chapter 1, section 10. See also the 1994 Act on the
European Convention on Human Rights, Chapter 1, section 1. The convention is incor-
porated through a specific Swedish act and is therefore applied as Swedish law.
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aspect) and the implementation of a national and global climate policy in
favour of future generations (the sustainability aspect).*’

3.4  'The precautionary principle in the entire
environmental legal system

As already explained, a precautionary approach was historically rooted
in the legislation related to controlling pollution (except radiation) and
chemicals, but not in legislation concerning, for example, nature con-
servation and the management of natural resources. This situation was
significantly changed by the Environmental Code: the general rules of
consideration in Chapter 2, including the precautionary principle in sec-
tion 3, apply to all aspects of environmental protection and to the use of
natural resources and energy.

Nevertheless, it is not clear that the precautionary applies in all situ-
ations that are covered by the code. The sectoral chapters include some
specific substantial environmental requirements that are additional to the
general rules of consideration. For instance, a licence for a water activity
(such as construction of a hydropower dam) can be issued only ‘if the
benefits with regard to public and private interests are greater than the
costs and damage associated with them’.”® Does this provision already
include risks of damage to the environment? If so, who has the burden
or proof with regard to the existence of possible damages? This is not
clarified in the legal text or in the preparatory works.

Furthermore, an essential task for the government and the environ-
mental authorities is to issue regulations and by-laws based upon provi-
sions in the sectoral chapters in order to implement the objectives of the
code. There is no explicit obligation to comply with the precautionary
principle in Chapter 2, section 3, when such regulations and by-laws are
issued — for example, restrictions under Chapter 14 concerning the use
of chemical products. Neither do the specific empowering provisions in
the sectoral chapters refer to the principle.

49 S3derholm, P, Ek, K. and Pettersson, M. (2007) ‘Wind power development in
Sweden: Global policies and local obstacles’, Renewable and Sustainable Energy Reviews
vol 11, pp. 365-400; and Nilsson, A. (2002b) ‘Man skall vara férsiktig’, in Basse, E. M.,
Hollo, E. and Michanek, G. (eds) Figelperspektiv pa riittsordningen, Viinbok till Staffan
Westerlund, Tustus, Uppsala, p. 420.

5 Environmental Code, Chapter 11, section 6.
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It is possible that the precautionary principle is applied in practice,
consciously or not, when the additional substantial requirements in the
sectoral chapters are applied and when subordinated legislation is issued,
especially in the fields of pollution and chemical control due to the tra-
ditional application of a precautionary approach there. With a legal sys-
tematic interpretation of the code, one may also argue that Chapter 2
constitutes the ‘root’ of requirements, clearly reflecting the objectives of
the code in Chapter 1, and therefore must be applied throughout all ‘im-
plementation branches’ (sectoral chapters and subordinated legislation)
of the code tree. This argument is reasonable when ‘branch provisions’
concern precautionary measures; but it is more far fetched with regard
to rules formulated as prohibitions since the precautionary principle in
Chapter 2, section 3, applies explicitly only to precautionary measures.
Nevertheless, the environmental code has to be criticized for not provid-
ing a clear legal text indicating a general application of the precautionary
principle throughout the entire system of provisions.

Furthermore, despite the coordination achieved by the code, there are
still numerous other acts and regulations that are significant for the pro-
tection of human health or the environment. Some of those — for example,
the 1971 Roads Act — specifically require that Chapter 2 of the Environ-
mental Code is applied and, therefore, also the precautionary principle.
However, there is also legislation that does not link the procedures to
Chapter 2 of the code and, thus, exclude the application of the precaution-
ary principle. The most important example is physical planning of land
and water areas according to the 1987 Plan and Building Act.

The scope of the Swedish precautionary principle is connected to the
member states” obligation to comply with EC law. A precautionary prin-
ciple is sometimes reflected in a specific directive, which then has to be
transposed in the member states. This is the case with the detailed ob-
ligations to carry out investigations before a deliberate release of geneti-
cally modified organisms is conducted.”® However, member states should
be obliged to implement the precautionary principle, generally, as well
as in situations where there is no specific directive, including the prin-

51 The Swedish Regulation 2002 on Release into the Environment of Genetically Modi-
fied Organisms, sections 6 to 7 and Annex 1. See also the Swedish Board of Fisheries Reg-
ulation 2001 on Genetically Modified Water Organisms. Compare Directive 2001/18/
EC of the European Parliament and of the Council of 12 March 2001 on the deliberate
release into the environment of genetically modified organisms. The precautionary prin-
ciple is included in the preamble.
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ciple. Article 6 EC requires environmental protection requirements to
be integrated within the implementation of Community policies. The
precautionary principle is an essential component of these requirements,
emphasized in Article 174(2) EC and observed in several ECJ decisions.
Thus, it is also, from the EC law perspective, necessary to review the
entire Swedish environmental legislation in order to ensure a full applica-
tion of the precautionary principle.

4  Conclusions

The Swedish precautionary principle in Chapter 2, section 3, of the En-
vironmental Code is clearly inherited from a preceding precautionary ap-
proach, established in the 1941 amendments of the Water Act, but more
clearly expressed in the 1969 Environmental Protection Act.

The precautionary principle impinges on risk assessment and, subse-
quently, on risk management. A risk, based not merely on loose specu-
lations, falls upon the operator, who has to assess the risk more closely
in order to be able to prove to some — not clearly defined — degree of
probability that a damage or detriment will not occur. If the operator
fails, he or she is, in principle, obliged to take precautionary measures
or, very occasionally, is denied initiating or operating the risky activity.
However, risk management is to be seen as a separate phase of the legal
consideration where weighing of interests shall be conducted. Costs for
the operator, need for employment, demand for energy and similar in-
terests may outweigh the risks and lead to environmentally insufficient
precautions, or even to the acceptance of an activity causing considerable
risk of serious damage to the environment. Furthermore, the principles
of legal certainty and legality are sometimes applied in contravention of
the precautionary principle.

The Swedish Supreme Court has not referred to the precautionary
principle. The principle is mentioned in some judgments of the Environ-
mental Court of Appeal, but there are no guiding arguments related to
the essence of the principle. This leaves us with considerable uncertainty
regarding several aspects of the principle, not least the crucial question of
what degree of probability of non-damage it takes for an operator to be
released from the obligation to take precautionary measures.

One cannot say that the essence of the Environmental Code’s precau-
tionary principle differs significantly from the precautionary approach
developed in the 1969 Environmental Protection Act, except in one in-
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teresting respect. The Swedish principle applies in relation to all different
objectives in Chapter 1, section 1, of the Environmental Code, including
not only risk for pollution and similar nuisances, but also nature conser-
vation and efficient management of natural resources and energy. This
broad scope may be regarded as an advantage from an environmental
point of view; but it complicates the decision-making when different en-
vironmental objectives compete.

Although the precautionary principle is relevant in many different sit-
uations, there are situations covered by the code where it is unclear if the
principle applies or not. There is also legislation besides the Environmen-
tal Code that is not connected to any precautionary principle. As a result,
the precautionary principle does not explicitly govern all decisions that
are important from an environmental point of view. This situation is not
acceptable from an EC law perspective. Thus, to comply with Article 6
EC, Sweden must closely review the legislation to ensure that the prin-
ciple is applied not only in relation to the entire Environmental Code
system, including subordinated regulations and by-laws, but also when
environmental aspects are considered according to other legislation out-
side of the code family.
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The Commission: a sheep
in wolf’s clothing?*

On infringement proceedings as a legal device for the
enforcement of EU law on the environment, using
Swedish wolf management as an example

This article centres on the effectiveness of Article 258 TFEU proceedings for
the enforcement of EU environmental law. Employing as an example the case
between the Commission and Sweden on the licensed hunting of wolves — a
species enjoying strict protection in accordance with the Habitats Directive
— the pros and cons will be discussed of infringement proceedings for the en-
forcement of the common responsibilities in the environmental area. While
these proceedings can be effective in situations where they are used, they suffer
unpredictability and a lack of consistency owing to political balancing within
the Commission. Furthermore, lack of transparency in communication be-
tween the Commission and the governments of the Member States prevent
public scrutiny of the system, which contributes ro alienation of the EU from
the public. Finally, on areas of environmental law — which are highly de-
pendent upon scientific expert knowledge and thus dominated by Soft guide-
lines’ — infringement proceedings are an important complement to references
[from national courts to CJEU for preliminary rulings on controversial issues
in order to avoid circular decision-making’

Thus, the Swedish wolf issue can serve as a background for a more general
discussion on infringement proceedings as an effective means for the enforce-
ment of environmental law within the Union.

* Journal of European Environmental and Planning Law (Brill/Nijhoff) 2016 p. 270.
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1. Introduction

The protection of wolves is certainly not the most crucial environmental
issue in the Union. The controversies surrounding this area of law, how-
ever, are of considerable interest given the impact between EU environ-
mental law and national law in a more general context. There are two
reasons for this: first, the competence of the Union in regulating nature
conservation and species protection is still questioned in many regions,
reflecting a resistance towards ‘bureaucrats from Brussels’ intervening in
the ‘way-of-life’ of rural areas. Such conflict carries with it a city against
countryside — or centre against periphery — aspect, which ought not to be
underestimated. Second, this is an area of law where traditionally in many
Member States the administration is assigned to represent ‘common in-
terests’, excluding outsiders from having a say in any decision-making,.
Thus the introduction of the means to allow the public to challenge in
court such administrative decisions is fairly recent.

On such an area of law the challenges in implementing Union law into
national law are particularly problematic. Here, as elsewhere, the possi-
bility open to the Commission to bring infringement proceedings rep-
resents an important means of accomplishing common responsibilities.
But, as is shown in the Swedish wolf case, this instrument is highly polit-
ical and therefore dependent upon other priorities than enforcement of
EU law. This is also one of the main reasons why it is crucial to strengthen
the means through which the public concerned is able to challenge de-
cision-making in national courts, thus allowing for the CJEU, by way
of preliminary rulings, to have the final say on such matters. In fact, the
importance of Article 267 proceedings needs to be emphasised in times
where the Commission seems to be stepping down from its enforcement
responsibilities in environmental matters.

In this article the controversy is described surrounding wolves in Scan-
dinavia together with Swedish wolf management and infringement pro-
ceedings from the Commission, beginning in late 2010. As of now, the
Swedish government is in open defiance of the Commission and pro-
ceeds with a licensed hunt that both the Commission and the Swedish
courts consider a breach of EU law. Despite this open contempt for the
rule of law the Commission has failed to act. This has resulted in a major
loss of trust capital in a political area with great importance — not only for
environmental law in Europe, but also for the relationship between the
Union and Member States on a more general level. In light of this story,
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the pros and cons of infringement proceedings will be discussed, as well
as the importance of requests for preliminary rulings from the national
courts on controversial areas of European environmental law.

2.  Wolves in Scandinavia

Owing to intensive persecution on the part of farmers and landowners,
the wolf population in the late 1960s became functionally extinct in the
Scandinavian peninsula. However, since hunting was banned in 1964
there has been a revival. This recovery started slowly. From three wolves
in the early 1980s, numbers grew to six some 20 years later. By the start
of the new millennium growth had become stronger, with numbers in-
creasing to nearly 50 in 2004 and to more than 200 by 2010. The popu-
lation peaked at around 415 in Sweden (winter count 2014/15), but
has currently gone down to about 340 (2015/16). This figure, however,
does not take account of natural deaths, poaching, licensed hunting or
protective hunting during the survey period. Packs have been established
in several territories, most of them in central Sweden. Apart from last
year, the yearly population increase has been around 15 per cent. The
wolf population has also been spreading towards the eastern and south-
ern parts of the country. However, the genetic base for the population is
extremely small and inbreeding coeflicients high. The present population
results from a natural recolonization of no more than five wolves from
the neighbouring Finnish/Russian population in Karelia. It was not until
about ten years ago that newcomers from the east succeeded in passing
the reindeer herding areas in Finland and Sweden and began contributing
genetically to the population. A successful translocation of a wolf pair to
the southern part of Sweden was additionally undertaken in 2013. As of
now, this pair has not succeeded in spreading their genes into the Swed-
ish-Norwegian wolf population and no further wolves have managed to
reproduce with the Scandinavian wolf population until this spring, when
an eastern male successfully bred with a Scandinavian wolf. Though a
number cross the border to Sweden and Norway each year, few survive
the passage through the reindeer husbandry area. Thus, it is commonly
understood that the main problem for the Scandinavian wolf population
is not numbers but poor genetic status.

In Sweden the wolf issue is intensely controversial. Wolf establishment
is widely regarded to be incompatible with Sami reindeer herding in
northern parts of the country. There is also a conflict with sheep farming,
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though this can be successfully resolved in many instances with electric
fences and by other proactive measures. However, the main objection to
the rehabilitation of the wolf population comes from hunters and their
organisations, mainly because wolf predation on dogs makes hunting
difficult and risky. Hunters also consider wolves to be competitors for
game species, such as deer and elk. Some hunters, and non-hunters, also
express fears for their personal safety from direct wolf attack or from
zoonosis transmission. The wolf issue also takes on a clear dimension of
conflict between urban and rural, centre and periphery — ‘us and them’ —
elevating it to the symbolic. It is also highly political. Resistance to wolf
recovery is strong and poaching is regarded as widespread. In fact, almost
20 per cent of wolf mortality is estimated to result from illegal hunting
and accidents.

To summarize: nearly extirpated by the mid-20" century, Sweden’s
wolf population currently numbers between 300 and 400 animals. This
population nevertheless remains fragile: all individuals are descended
from only five ancestors and consequently suffer from genetic problems
related to inbreeding. The species is red listed (‘vulnerable’) in Sweden
pursuant to [IUCN guidelines and it is debatable whether or not it enjoys
favourable conservation status (FCS) according to EU law. However, as
in many European countries with recovering wolf populations, protec-
tion for wolves is opposed by some as fervently as it is supported by
others.

3. 'The Swedish wolf management system
3.1 'The legal framework

Sweden is party to the Bern Convention on the Conservation of Eu-
ropean Wildlife, as is the EU.! The Bern Convention is implemented
in the EU through the Habitats Directive.? Both prohibit the killing of
strictly protected species except in certain circumstances where specified
criteria are met. The Habitats Directive protects biodiversity by direct-
ing Member States to take measures to “maintain or restore, at favour-
able conservation status, natural habitats and species of wild fauna and

! Convention on the Conservation of European Wildlife and Natural Habitats, CETS
104 (19 Sept. 1979).

2 Council Directive 92/43/EEC on the conservation of natural habitats and of wild
fauna and flora (19921L.0043).
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flora of Community interest”.> Member states are also required to ban
the deliberate capture or killing of those species deemed in need of strict
protection, such as wolves.* Exceptions may be made for one of five enu-
merated reasons, and only where there is “no satisfactory alternative” and
“derogation is not detrimental to the maintenance of the populations of
the species concerned at a favourable conservation status in their natural
range”.” The two listed reasons most commonly used as justification for
culling wolves are (b) the prevention of serious damage and (e) z0 allow,
under strictly supervised conditions, on a selective basis and to a limited ex-
tent, the taking and keeping of certain specimens by the competent national
authorities.

3.2 Decisions on licensed hunting 2009-2010 and
2013-2014

As with any social controversy the wolf debate has been illuminated and
discussed in Sweden in the media, in commission reports, government
investigations, and research articles.

Today’s wolf policy began with the assignment of a commission to
investigate the matter in 2006. In its report the commission proposed
‘management hunting’ of the species. The proposal was largely accepted
by the government and new legislation was enacted in autumn 2009.
The cornerstone of the new wolf policy was a cap on total population in
Sweden to not more than 210 specimens and at least 20 litters born per
year over the coming three years. This level was to be maintained through
protective hunting and licensed hunting. Furthermore, the policy man-
dated the introduction of up to 20 wolves from Finnish/Russian Karelia
in order to strengthen the population’s genetic diversity. It also confirmed
the position that in principle no wolves should be allowed within the all-
year-round reindeer herding regions of northern Sweden.

Within the framework of the parliamentary decision the new policy
was managed by the Swedish Environmental Protection Agency (SEPA).
The idea was that each year the authority would decide on the ‘licensed
hunting’ of a certain number of wolves in different regions. The hunt
was allowed under Article 16.1.e, as implemented in Swedish hunting

3 Article 2 of the Habitats Directive.
4 Article 12 and Annex 4 of the Habitats Directive.
> Article 16.1 of the Habitats Directive.

47



Jan Darpo

law. SEPA authorized hunting seasons both in early 2010 and again in
early 2011 with a bag limit of 27 and 20 wolves respectively. Several en-
vironmental non-governmental organisations (ENGOs) appealed those
decisions but were dismissed because the organisations were found not
to have standing under Swedish law. The European Commission also ob-
jected, initiating an infringement proceeding against Sweden in January
2011 on the grounds that the licensed hunting was neither sufficiently
selective nor limited. Faced with a Reasoned Opinion during the summer
of 2011,°the government — as the saying goes — ‘made a poodle’.” With-
out actually abandoning any of its standpoints on the legal issues, it now
declared that the set limit of 210 wolves in the country was no longer in
force and that there would be no ordinary decision on licensed hunting
for 2012.

However, political pressure from farming and hunting organisations
increased and despite the Commission’s warnings, SEPA decided to al-
low a hunting season in early 2013 with a bag limit of 16 wolves. But in
the meantime, CJEU’s case law on standing for the public concerned in
environmental matters had begun to influence the jurisprudence of the
Swedish administrative courts concerning hunting decisions. In the Slo-
vak Brown Bear case (2011), the CJEU ruled that national courts must, zo
the extent possible, interpret national procedural rules in such ways so as to
enable ENGO standing to appeal national implementation of EU envi-
ronmental laws, in particular the Habitats Directive.® The final confirma-
tion that these organizations are bearers of EU law on the environment
came in 77ianel (2011) where the court stated that the “rights capable of
being impaired”, which the [ENGOs] are supposed to enjoy must necessarily
include the rules of national law implementing EU environmental law and
those rules of EU environmental law having direct effect.’

Accordingly, in summer 2012, Sweden’s Supreme Administrative
Court (HFD) confirmed that the national standing laws must be inter-
preted to allow public interest lawsuits that challenged administrative
decisions made under hunting legislation if the same criteria for ENGO

¢ Reasoned Opinion about the wolf hunt, European Commission 2011-06-17, case No
2010/4200, see www.jandarpo.se/Ovrigt material — however, only available in Swedish.
7 In Swedish the expression means to ‘roll over or ‘cave in’.

8 C-240/09 Slovak Brown Bear (2011), para 51. Summaries of these CJEU cases are avail-
able on the website of the Task Force on access to justice under the Aarhus Convention;
http://www.unece.org/env/pp/tfaj/jurisprudenceplatform.html.

9 C-115/09 (2011), para 48.
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standing to appeal decisions made under Environmental Code were met:
the association must have nature or environmental protection as its pri-
mary purpose, as well as being non-profit, have at least 100 members or
otherwise be able to show that it had “support from the public”, and had
been active in Sweden for at least three years.!? Thus, when SEPA decided
to allow licensed hunting in 2013, the ENGOs were able to appeal. The
administrative court of appeals granted an injunction and later ruled that
— as the Commission had earlier argued in its Reasoned Opinion — the
hunt was neither sufficiently selective nor limited enough to meet the
requirements of the Habitats Directive’s narrow derogation allowances
of Article 16.1(e).

In the month following the administrative court’s decision, June 2013,
a letter from a number of researchers at Skandulv — the Scandinavian
wolf research project — claimed that the Scandinavian wolf population
had reached FCS. This conclusion was based on the claim that the num-
ber of wolves was estimated to have reached 300 in Sweden and 30 in
Norway and that their genetic status had been improved by the successful
relocation of one pair of wolves from the north of Sweden to the central
part of the country. The government concluded that FCS had indeed
been reached and that a favourable reference population value (FRP) for
the wolf should be set between 170 and 270. SEPA exercised its discre-
tion to set the FRP within that range, choosing the maximum of 270
wolves, which was reported to the Commission at the end of the year in
accordance with Article 17 of the Habitats Directive.!! SEPA thereafter
authorized a hunting season with a bag limit of 30 wolves to begin in Feb-
ruary 2014. This hunt was to be “limited and controlled” and targeted at
reducing the wolf population in those counties that had the most wolves.
According to SEPA, the licensed hunting season would contribute to
the general public’s increased tolerance for wolves and other carnivores,
thus benefiting the affected species. Environmental organizations balked
at this explanation and once again appealed the hunting decision. The
administrative court granted an injunction, effectively putting an end to
the 2014 hunting season before it began.

10 The Kynna wolf case; a summary is available on the website of the Task Force on access
to justice under the Aarhus Convention; http://www.unece.org/env/pp/tfaj/jurisprud-
enceplatform.html.

' One year earlier, in autumn 2012, SEPA reported 380 animals as FRP to the Com-
mission, to which the Minister of the Environment, Lena Ek, immediately responded in
the media that 180 was sufficient.
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Its judgement came at the end of the year, confirming that the hunt
was in breach of the Habitats Directive. The court did not agree with
SEPA that the directive allowed for measures aiming at “lowering the
density of the wolf population”, but accepted the aim to “reduce the
socio-economic consequences’ of the existence of wolves. However, it
did not find that the licensed hunt was a useful means of obtaining such
an effect, nor did it find any good reasons as to why the chosen wolf
territories were suitable for that purpose. In addition, the court argued
that a hunting bag limit of 30 animals could not be regarded as “a limited
number”. Accordingly, SEPA’s decision was found to be disproportionate
in relation to its stated aim and was quashed.

3.3 'The 2015 licensed hunting season

Not surprisingly, farming and hunting organizations opposed the courts’
new ability to halt via injunction and annul hunting decisions that did
not comply with EU law, decrying the court’s actions as a “circus” and a
“threat to democracy”. More surprisingly, the government — with support
from a majority in Parliament — also reacted against ENGO standing
with a proposal that made hunting decisions non-appealable in court.
This proposal would move decision-making authority from SEPA to the
regional County Administrative Boards (CABs). Under Swedish hunting
law, decisions made by counties are appealable only to SEPA, but no
further, whereas decisions originally made by SEPA can be appealed to
the administrative courts. In response, the Commission opened a second
infringement proceeding against Sweden in July 2014, arguing that a sys-
tem where hunting decisions could not be appealed in court contravened
both the Aarhus Convention and the principle of useful effect (¢ffer utile)
with regard to the Habitats Directive.'?

The Swedish government nevertheless decided to go ahead with its
plan to delegate responsibility for hunting decisions to the CABs. In Oc-
tober 2014 SEPA released its new national management plan for wolves
for 2014-2019. This plan divided Sweden into three administrative dis-
tricts. Within the central administrative district, which hosts most of
Sweden’s wolves, hunting decisions would be made by the CABs. Each

12 Letter of Formal Notice on judicial review of hunting decisions, European Commis-
sion 2014-07-01, case No 2014/2178.

50



The Commission: a sheep in wolf’s clothing?

county would decide how many wolves could be killed, so long as the
decision complied with the Swedish hunting regulation.

Three CABs approved licensed hunting seasons to begin in early 2015
and allowed for a total bag limit of 44 wolves. As required by the hunting
regulation they enumerated justifications for their decisions, which in-
cluded protecting livestock and elk and enabling the Swedish tradition of
using off-leash hunting dogs. They also noted the potential for improving
the public attitude towards wolves themselves, as SEPA had previously
argued. The CABs further asserted that hunting was the most appropriate
solution because moving wolves from human inhabited areas would be
prohibitively expensive. The decisions were appealed by the ENGOs to
SEPA. As the decisions complied with the national wolf plan, SEPA af-
firmed them. Despite the ban on appeals the ENGOs challenged SEPA’s
decisions at the administrative court. The administrative court imposed
injunctions in respect of the decisions because it found it doubtful that
the ban was in harmony with EU law. However, the administrative court
of appeal accepted the ban on judicial review of hunting decisions on the
grounds that “there does not exist any EU law principle that goes beyond
what is granted the public concerned according to the Aarhus Conven-
tion”. This decision was in turn appealed by the ENGOs to the Supreme
Administrative Court (HFD), which granted leave to appeal. However,
the court did not halt the hunt and by the end of January a total of 42
wolves were shot in the three counties. This was significantly more than
in any prior year. Interestingly, when the licensed hunt was decided for
2015, the Commission did not progress with its legal action.

Spurred on by this, the government allowed the CABs to decide that
another hunt should take place in early 2016, now comprising more than
10 per cent of the population. It should also be noted that these decisions
were taken after a renewed Reasoned Opinion from the Commission'?
and in the midst of tough negotiations with DG Environment during
the autumn that were held — at least according to the ENGO commu-
nity — under threats of a lawsuit to the CJEU. Despite these factors the
Commission again failed to react. However, soon afterwards the HFD
disqualified the ban on appeals from the CABs to court. When the hunt-
ing decisions were subsequently appealed to the administrative court the
hunt was stopped in two out of three regions. As this was a landmark case

13" Supplemented Reasoned Opinion on the wolf hunt, European Commission 2015-06-
19, case No 2010/4200.
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on the relationship between the Aarhus Convention and the principle of
legal protection in EU law, as well as on the effective implementation of
EU environmental law in Member States, the opportunity will be taken
to present a more detailed summary of HFD reasoning.

3.4 'The HFD’s judgement on the appeals ban

To begin with, the HFD stated that the relevant provision in Article 12
of the Habitats Directive was unconditional and clear, requiring strict
protection of the wolf. The case-law of the CJEU has created general
principles of law, among them that of legal protection.!® To a certain
extent these principles are today expressed in the Treaty of the European
Union (Articles 4(3) and 19(1) para 2) and the Charter of Fundamental
Rights of EU (Article 47). The court furthermore stated that according
to established case-law of the CJEU concerning Article 288 TFEU, clear
provisions in directives create “rights” that enjoy legal protection.'®

HEFD thereafter pointed to the fact that the CJEU has several times
answered questions concerning what kinds of national procedural provi-
sions are required to meet the obligations of the Habitats Directive, one
such case being 7he Slovak Brown Bear. In this case, the CJEU referred to
the principles of equivalence and effectiveness and concluded by stating
the so as to enable formula, described above.

After that the HFD pointed to the fact that 7he Slovak Brown Bear
concerned the interpretation of national procedural law, not a situation
where there was an express appeals ban. However, the demands expressed
in that case on how to interpret national law derive from the principle
of useful effect (effer utile) of Union law. This principle not only requires
Member States’ courts to interpret national law in a manner faithful to
EU law, but also implies that they must disregard those national proce-
dural rules that are in conflict with clear provisions of EU law.!® More-
over, the HFD referred to the Waddenzee case where the CJEU stated “it
would be incompatible with the binding effect attributed to a directive
(...) to exclude, in principle, the possibility that the obligation which it

14 With reference to C-97/91 Borelli, paras 13-14 and C-562/12 Lihaveis M TU, paras
75.

15 With reference to C-41/74 van Duyn, paras 12—13.

16 With reference to C-106/77 Simmenthal, para 22, C-213/89 Factortame, para 20 and
C-263/08 Djurgirden- Lilla Viirtan, para 45.
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imposes may be relied on by those concerned”. The CJEU furthermore
stated in this case that (particularly where a directive provision imposed
on Member States the obligation to pursue a particular course of con-
duct) the effectiveness of such an act would be weakened if individuals
were prevented from relying on it before their national courts, and if the
latter were prevented from taking it into consideration as an element of
EU law in order to rule whether the national legislature had kept within
the limits of its discretion set by the directive.!”

According to the HFD, the statement of the CJEU in Waddenzece
was to be understood as meaning that ENGOs had rights in accordance
with the Habitats Directive of enjoying effective protection in court. It
also found that the useful effect of the directive required that individuals
could invoke the provisions therein and that the national court was free
to evaluate if the law of the Member State was in line with the directive.
In brief, this means that according to the HFD, Union law requires that
the question of whether clear and unconditional provisions in the Habi-
tats Directive have been implemented correctly in national law can be
tried in a national court. The fact that the appeals ban also excluded the
possibility of referring such a question to the CJEU by way of a request
for a preliminary ruling reinforces the impression that such a provision
is in breach of EU law. Thus the appeals ban in the Swedish Hunting
ordinance was disregarded.

4. Infringement proceedings as a means of
enforcing EU environmental law

4.1 The Commission’s action in relation to the Swedish
wolf hunt

The Swedish wolf issue raises a number of questions of great significance
regarding the effective implementation of EU law in Member States. Most
importantly, it illustrates the fact that standing for the public concerned
to challenge administrative decision-making is crucial to implementing
EU environmental law, especially in cases where there are no traditional
bearers of the interests expressed in that regard. But it also presents an
interesting example of how the Commission can use — or fail to use —

17 C-127/02 Waddenzee, para 66.
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infringement proceedings when conflict with Member States becomes
controversial. Two actions have been brought against Sweden on the wolf
issue, one on the licensed hunt in substance and another on the appeals
ban. For obvious reasons, the latter will now be closed after the Supreme
Administrative Courts judgement in the Appeals ban case and the sub-
sequent changes in Swedish hunting legislation. The first infringement
case, however, continues to endure, despite lack of practical progress or
remedial impact in respect of the issues at hand. The fact remains that
the Swedish government openly challenged DG Environment by twice
confirming licensed hunts, despite strong and repeated resistance from
Brussels. It is commonly believed that the attitude of DG Environment
is not shared by other parts of the Commission and that it has not even
been on the agenda for the College to bring the case before the CJEU. If
this is true, the reasons are not apparent and one can only speculate about
them. However, whatever the causes are for the Commission’s caving in to
Sweden on this matter, the effect has been rapid and widespread. Beside
the refugee crises, there is almost no other question within environmental
law where opposition in Member States against the “bureaucrats in Brus-
sels” is so strong and widespread as that of the wolf issue. The symbolic
effect of the Commission’s non-action cannot therefore be overestimated,
especially since both ENGOs and hunting and farming lobby groups are
well organised across Europe. The signal effect throughout the Union was
therefore almost immediate and clear: on controversial issues concerning
species protection the DG Environment is not serious when it threatens
legal action. As for the wolf question, the first infringement case against
Sweden has been continuing for almost six years and it is safe to say that
it will probably not survive for long. However, it is not easy to evaluate
whether this attitude has permeated other areas of EU environmental
law, even though there are worrying indicators of this. The Swedish wolf
issue can accordingly serve as a background for a more general discussion
on whether infringement proceedings are an effective means of enforcing
environmental law within the Union.

4.2 Successful infringement proceedings

Before discussing the weaknesses of infringement proceedings as a means
of enforcing EU environmental law in Member States it is necessary to
show the strengths and possibilities inherent in the instrument. This can
be illustrated by the case brought against Sweden for not having im-
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plemented and enforced the updating requirement concerning existing
installations in Article 5.1 in the IPPC Directive (2008/1).'8 According
to this provision, Member States must take the necessary steps to ensure
that the competent authorities exercise control so that permits for such
installations are reconsidered and, where appropriate, updated in order
to ensure operational compliance with certain conditions in the directive,
before the end of October 2007. This requirement was implemented by
a loosely formulated provision in a regulation under the Environmental
Code in 2004. Here the operators were obliged to inform the authorities
in their 2005 environmental reports of how permits for installation met
legal requirements. A similarly loosely formulated provision was intro-
duced in the Environmental Code, where it states that the competent
authority must take appropriate measures to ensure that existing instal-
lations work in accordance with the law. The proposal for these imple-
mentation measures was remitted to different authorities, organizations
and institutions in 2004 and was — not surprisingly — met with strong
criticism. Uppsala University pointed out the obvious, stating that the
proposed regulation was not sufficient to ensure that all existing instal-
lations were reconsidered and the permits updated by 2007. But despite
this opposition the regulation was passed by the end of 2004. It is hardly
a secret that the Ministry of the Environment in this case was dominated
by the Ministry of Enterprises, which did not want to impose any addi-
tional burdens on operators. Efforts were made by the Ministry of the
Environment and SEPA to speed up reconsidering and updating efforts
at regional and local level, but, at the end of the day, little happened. One
of the reasons was that the Ministry of Finance was unwilling to allocate
sufficient funds for the job to be done properly.

In 2005 the Commission put pressure on a number of Member States
to effectively implement the requirements on existing installations cov-
ered by the IPPC Directive, one of them being Sweden. A report to the
Commission in 2007 showed that — out of a total of 1,073 installations
— Sweden still had 191 where permits had not been reconsidered and up-
dated as appropriate. In 2009 the number was 73, reduced to 33 in early
2010 when a Reasoned Opinion was delivered from the Commission.
Later that year the number was brought down to 23. Therefore, it came
as no surprise when the Commission sued Sweden in 2010 for failing to
implement Article 5.1 of the IPPC Directive. In March 2012 the CJEU

18 Today, Article 21 of the Industrial Emissions Directive (2010/75).
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found in a short judgement that Sweden — in its not taking the necessary
steps to see that the competent authorities had reconsidered and updated
the permits for existing installations — was in breach of Article 5.1 of
IPPC Directive (C-607/10)."

Despite that judgement work progressed slowly. In 2013 the Com-
mission brought a new action, this time for fines. When the time limit
according to Reasoned Opinion elapsed — in November 2012 — only two
installations remained, albeit two large factories. Interestingly, Sweden
argued in the case that what counted was effort, not results. The govern-
ment also contended that the time to fulfil the CJEU judgment of 2010
was too short, especially taking into account that the permits were to be
decided by the environmental courts in Sweden and that court proceed-
ings were invariably slow.?” The Commission countered by stating that
the updating requirement was set to the end of 2007 and no later, and
it was a national problem if Sweden chose to update IPPC permits in
court. Consequently, the CJEU was not convinced and fines were im-
posed in late 2014 (C-243/13). By that time only one installation lacked
an updated permit. The fines were set at a lump sum of €2,000,000 plus
€4,000 per day until all permits were finally updated. The final total price
tag for the daily fines amounted to €56,000, the remaining permit being
finally updated and made effective in December 2014.

In my view, this example illustrates that infringement proceedings may
well be a most effective instrument for enforcing EU law on the environ-
ment, especially when strong economic interests opposing the regulation
are at stake. The speed in the updating procedures for IPPC installations
in Sweden increased significantly as a clear result of pressure from the
Commission. Furthermore, the signal effect within governmental offices
was quite substantial and the impression that “we are best in class” is
today stained with doubt. Even so, there are less happy consequences of
this case within the Swedish administration, one being that the payment
of the fines fell on the budget of the Ministry of the Environment. But
this proof that life is unfair seems to be the general experience of the
fights between different sectors within the governments of EU Member

19 The judgement is short — 30 paragraphs — and available in French and Swedish only.
20 C-243/13, para 15, however, is available in French and Swedish only. The strange
Swedish system for the issuing of IPPC permits is described in C-263/08 Djurgdrden-
Lilla Viirtan, where the CJEU states in para 37 that the environmental courts are “exer-
cising administrative powers”.
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States. Whether this can be considered to offer some form of consolation
is, perhaps, debatable.

4.3 Deficiencies of the instrument 1: political decision-
making

Having discussed the possibilities of infringement proceedings as a means
of enforcing EU law on the environment, the drawbacks of the instru-
ment will now be demonstrated. As described above, this is clearly illus-
trated by the Swedish wolf case.

First, one must not forget that the Commission’s activities in its imple-
mentation efforts on controversial areas of law are based on political bal-
ancing. One also has to take into account that DG Environment is only a
minor (and, as in any government a rather weak) part of a greater admin-
istrative body. Even though this directorate may act as a tough negotiator
with Member States during infringement proceedings, the Commission
can have a different and more politically sensitive attitude when adopting
its final position. This is one of the factors that make infringement pro-
ceedings unreliable and unpredictable. Even though the environmental
complaints procedure has been improved and clarified after interventions
from the European Ombudsman,?! this air of uncertainty is repeatedly
emphasized by Member States in different situations. For example, from
a Swedish perspective it is difficult to understand why Sweden has been
subject to the Commission’s enforcement action on its lack of control
over sewage plants, when so many more Member States have reported
failure in the same implementation. The time issue is also problematic, as
some communications in EU Pilot may be dormant for years before they
are closed or forwarded to infringement cases. Personal ambition among
civil servants at the Commission also seems to have a certain influence
in the initial phases of communication, as well as differences in under-
standing the requirements of Article 288 TFEU. While some people are
willing to risk their careers on the correct implementation of a certain
definition in a directive, others have a far more relaxed attitude. Be that
as it may, the clear impression that one gains when discussing this mat-
ter with governmental officials from different Member States is that it is
impossible to understand when the Commission will take action, or why.

2 Krimer, L: 7he environment in EU law. Journal of European Environmental and Plan-
ning Law (JEEPL) 2009 p. 13, at part 4 and 6.
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Moreover, it is a widespread opinion that the political balancing of the
Commission is different when contrasted with other areas of EU law —
such as competition and free trade — which creates an ambiguity within
the system. Of obvious reasons, this cannot be proved without compre-
hensive studies of the Commission’s decision-making, but another reason
for this general attitude may well be that in those areas of law the pro-
tected interests are usually represented by professional actors with legal
and financial resources readily available and who can bring cases before
the national courts. In addition, the national systems are often equipped
with specially assigned authorities for the enforcement of EU law, some-
times acting with the vigour of true fundamentalists. To provide an
example of the latter, the Swedish Competition Authority has claimed
that when municipalities offer their citizens free access to Wi-Fi in open
places, this may distort the market for telecommunication and thus be in
breach of EU competition law. Not all local councils have the strength,
skill or funds to challenge such ideas.”? On environmental matters, there
are seldom such national watchdogs with the capacity to take legal action
in court to enforce Union law directly. Instead, supervisory competence
often rests at regional or even local level where conflicts of interests can
be strong and enforcement weak. One can therefore safely presume that
there is a clear ‘under-implementation’ in this area of law, compared with
others. This is probably also one of the factors explaining why more than
half of the infringement cases against Sweden are addressed to the Min-
istry of the Environment. My impression is that the situation is similar
in most other Member States. Other explanatory factors for this may be
that EU environmental law is an expansive and rather new area, which
can also be seen from the high proportion of such cases in the CJEU. But
even so, perhaps the main reason why there are so many infringement
cases in this area can be identified as stemming from the reluctance of
Member States to put extra administrative burdens on enterprises and

22 One such case was opened against the Swedish city Helsingborg two years ago after
complaints from the providers of telecommunications (TeliaSonera, Telenor, Hi3G Ac-
cess, Tele 2). A number of communications from the Competition Authority were made
to the city, which, however, fought back on the grounds that they only served the pub-
lic good in a democratic society. Finally, the Competition Authority closed the without
further action in late 2015 (Konkurrensverket 2015-12-154; dnr 706/2014, see https://
oppna.helsingborg.se/oppna-allt/helsingborgs-fria-wifi-oppna-tradlosa-natverk-i-staden/
— however, only available in Swedish).
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businesses, and that the unwillingness to effectively implement EU envi-
ronmental law is part of that.

Against this backdrop, such political balancing and negotiation that
has taken place concerning the Swedish wolf hunt is especially unfortu-
nate. Certainly, the Commission played the political card and will now
have to pay the price in a loss of credibility. This may be in line with a
more general decrease of ambition on the environmental front from the
Juncker Commission, but that remains to be seen. In any event, polit-
ical decision-making is certainly something that weakens infringement
proceedings as an enforcement instrument in environmental law. This
development needs to be openly discussed in wider public circles.

4.4 Deficiencies of the instrument 2: circular decision-
making

One of the critical points highlighted by the administrative courts when
striking down on the 2015 licensed hunt was the fact that the authorities
had never asked whether the decisions made were in harmony with over-
arching legal norms in EU law. Instead, both the CABs and SEPA argued
that the hunt was legal because it was based on Swedish legislation and on
statements made by Parliament on the issue. In this way decision-making
became ‘circular’ within a closed system and merely reflected the national
legislature’s standpoint without critically analysing whether decisions
were permitted under the Habitats Directive. The courts found this note-
worthy and that it meant that SEPA had in fact failed to undertake a full
review of decisions.

This kind of ‘circular decision-making’ is actually common within the
administration, though its forms can differ. Typically, the government
authorizes a national agency to issue guidance on a certain topic while
leaving the decision-making competence to lower levels of administra-
tion. When such decisions are appealed to the national agency they are
upheld so long as they are in accord with the guidance. Furthermore, this
is not a Swedish peculiarity. It exists in many Member States in different
varieties and it is certainly so within EU environmental law. Owing to
its complexity and strong relationship to technical and natural scientific
expert knowledge this area is full of different ‘soft guidelines’. These can
often be found in different Commission guidances or ‘endorsed” docu-
ments and the process for their creation can be quite formalized. One
such example is the Common Implementation Strategies (CIS) that are
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developed under the Water Framework Directive (WFD).?? CIS aim at
reaching a common understanding and approach to the directive and
results in different guidance documents, which are discussed and decided
by the network of EU Water Directors. These directors formally have
the status of technical advisers without any mandate from the Member
States, though the CIS documents are widely used for guidance on the
implementation of the WEFD. It is also the reason why the ‘normative
function’ of these documents has become controversial, especially since
it might take a considerable time before the CJEU gets the opportunity
of having a say on the matter. In academic writing it is even claimed that
certain situations exist that can never be reviewed in court.?4 Even if this
is not the case, the Commission clearly uses the CIS documents in its
interpretation of the WFD, and it is not a far-fetched assumption that
this understanding of the legal obligations has an impact on the Com-
mission’s willingness to institute legal actions against Member States in
such matters.?

A similar phenomenon occurs in the wolf example. It is claimed that
the Swedish licensed hunts are based on Article 16.1.e of the Habitats
Directive. When the CABs and SEPA decided on this matter they re-
ferred to two guidance documents that have been developed in this area.
First, there is a Commission guidance on the strict protection of species
under the Habitats Directive from 2007,% and second, a guideline for
management of large carnivores from the network Large Carnivore Initi-
ative in Europe (LCIE) from 2008.% As the Habitats Directive differs be-
tween species listed in Annex IV, which enjoy strict protection, and spe-
cies listed in Annex V, which may be managed, for example by hunts, the
legal basis for Swedish licensed hunts of wolves can be regarded as being

% http://ec.europa.eu/environment/water/water-framework/objectives/implementation-
_en.htm.

24 See Josefsson, H: Ecological Status as a Legal Construct — Determining Its Legal and
Ecological Meaning. 27 Journal of Environmental Law 231 (2015).

% Asargued by Korkea-aho, E: Watering Down the Court of Justice? The Dynamics between
Network Implementation and Article 258 TFEU Litigation. European Law Journal 2014,
p. 649, see especially at p. 664 ff.

26 Guidance Document on the Strict Protection of Animal Species of Community In-
terest under the Habitats Directive, European Commission (Brussels), final version, Feb-
ruary 2007.

¥ Guidelines for Population Level Management Plans for Large Carnivores in Europe. A
Large Carnivore Initiative for Europe report prepared for the European Commission. Ed.
Linell & Salvatori & Boitani L. Final version July 2008.
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weak. However, support for this standpoint can still be found in LCIE
guidelines, which opens up the possibility for the management hunting
of species listed under Annex IV, irrespective of whether or not the popu-
lation has reached favourable conservation (FCS). The LCIE statement,
of course, has repeatedly been highlighted by the Swedish government
and administration.?® However, even though these guidelines constitute
‘best practices’ on a general level in accord with the EU Commission,
this, of course, cannot be said for everything written in the document.

Apparently, the Commission is not — at least not until now — of the
same opinion, as it has gone further with infringement proceedings
against Sweden.? The reason for the Commission’s standpoint is proba-
bly that management hunts are not permitted under Article 16.1.¢, as the
wolf population in Scandinavia has not reached FCS levels. But clearly,
the Commission agrees that such hunts are in line with the directive
when the population has reached such a status, even though it is listed
in Annex IV. This was illustrated in the communication with Latvia in
2002 concerning the management hunt of the lynx. Here, the Com-
mission stated that since the lynx in that country had reached FCS and
the population numbered 600 to 650 individuals, a hunt with a total
bag of 50 animals per year could be regarded as a ‘limited number’ in
accordance with Article 16.1.e. The letter concludes with the statement
that while the final say on how to understand this provision in the Hab-
itats Directive lay with the CJEU, the Commission would not take legal
action against Latvia so long as it abided by what has been agreed on in
accordance with the management plan for the lynx.*

28 LCIE 2008 at pages 28 and 31.

2 Shortly before SEPA decided on a licensed hunt for 2011, the Commission issued a
summarizing document, arguing that licensed hunting contravened the Habitats Direc-
tive and asked for a delay. Nevertheless, a week later the SEPA released its decision on the
licensed hunt for 2011, which was explained to the Commission in a letter, a week after
that, by the Swedish Ministry of the Environment. In that letter the Swedish minister
highlighted a statement from the LCIE, where this body expressed its confidence in the
effectiveness of the 2010 hunt, and also that “as conducted [the hunt] could have been
justified under several derogation criteria” in Article 16 of the Habitats Directive. All
references from this communication can be found in Darpé, J: Brussels Advocates Swedish
Grey Wolves. On the encounter between species protection according to Union law and the
Swedish wolf policy. SIEPS Policy Analysis 2011:8. at page 6.

30 Commission on the Latvian management plan for the lynx, letter signed by Margot
Wallstrom and Giinter Verheugen, Brussels D(2002). More information about the case
can be found in the Commission’s Guidance 2007, at page 571.
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In my view, these examples illustrate another obvious disadvantage
with infringement proceedings as an instrument for enforcing EU law.
So long as Member States implement the legal obligations in accordance
with the opinion of the Commission, they will not bring a case to the
CJEU. As the Commission often uses different guidance documents and
other ‘soft instruments’ of EU environmental law, this may in some situ-
ations divest the CJEU from having a say in the matter. The pressing
need for all kinds of guidelines and technical documents for an effective
implementation of EU environmental law is clear, but it is also crucial
that the system allows for them to be scrutinized openly by the courts,
both on national level and on EU level.

4.5 Deficiencies of the instrument 3: lacking in
transparency

As mentioned above, the Commission has been criticized for being un-
predictable in its doings in relation to infringement proceedings. This
criticism is reinforced by the fact that all communications under Article
258 are kept secret from the public concerned, whether in EU Pilot or
at a later stage. The reason why many of the communications in the wolf
case are still accessible to the public is that the Swedish government — at
least the Ministry of the Environment — thinks that the transparency
principle enshrined in the constitution takes precedence in such situa-
tions over the secrecy prevailing within EU institutions. However, this is
not the common position in other Member States where access to infor-
mation on communications with the Commission on different matters is
very restricted, or even non-existent. The basic position in other Member
States, as well as within the institutions of the EU, seems to be that com-
munications in infringement proceedings are diplomatic in nature and
that the process would be disturbed if the public were to be allowed to
have an insight into such matters.

It is interesting to note that this attitude of mystery-making is not
shared in the similar proceedings of the European Economic Area (EEA).
All communications between the EFTA Surveillance Authority (ESA)
and the Parties to the EEA (Norway, Lichtenstein and Iceland) are open
to the public and posted on the ESA website. One such example is the
ongoing infringement proceeding against Norway over the implemen-
tation of the WFD. This case concerns the classification of water bodies
as ‘heavily modified’ and the updating requirements in accordance with
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Articles 4.1.a.iii, 4.3, 5, 11.3 and 11.5 WFD.3! For obvious reasons we
have much to learn from this case, especially since the positions of the
EFTA institutions commonly closely reflect those of the CJEU and other
EU institutions. Unfortunately, Norway has chosen not to include the
Habitats Directive in the EEA, which is why there is no such path to
knowledge concerning the wolf issue. Still, the country is bound by the
Bern Convention,*? which the Habitats Directive aims to implement in
EU law. So basically, the provisions on strict protection for listed species
are still the same in Norway as in Sweden. The explanation as to why
the status for wolves is so different in the two countries cannot there-
fore be found in the legislation as such, but in its enforcement. While
Sweden has the Commission and the CJEU to overlook its international
obligations, the Bern Convention lacks an effective compliance mecha-
nism. There is a Standing Committee under the Bern Conventions, but
it works primarily as a diplomatic tool between the parties.>* Thus no one
effectively controls Norwegian wolf management and this is probably the
main reason that there are 65 wolves in that country compared with 340
in Sweden (25 live in the border area).*

It is difficult to understand such secrecy-making in the EU in relation
to infringement proceedings. There is little reason why the communi-
cations at the EU Pilot stage and onwards should not be open to the
public. One wonders why this attitude of openness has functioned so

31 Case No: 69544; Complaint against Norway concerning compliance with the Water
Framework Directive 2000/60 regarding regulated water courses. Most of the commu-
nications are posted on the website of ESA; http://www.eftasurv.int/press--publications/
public-documents/, the rest are available on the Norwegian Water Portal; www.vannpor-
talen.no.

32 Convention on the Conservation of European Wildlife and Natural Habitats. Bern,
Switzerland, 1979-09-19, CETS 104.

3 This does not, however, prevent the Committee from sometimes taking a harder bite
on issues concerning species protection; see, for example, the Recommendation No. 144
(2009) of the Standing Committee, adopted on 26 November 2009, on the wind park
in Smola (Norway) and other wind farm developments in Norway. https://wed.coe.int/
ViewDoc.jsp?id=1560617&Site.

34 The figures are from the winter count 2015/16, see Wabakken, P & Svensson, L &
Maartmann, E & Akesson, M & Flagstad, @: Bestandsovervaking av ulv vinteren 2015-
2016. Bestandsstatus for store rovdyr i Skandinavia 1-2016, at page 4. It can also be
noted that Norway recently decided to allow for the culling of more than 70% of that
population, see https://www.theguardian.com/environment/2016/sep/16/norway-wolf-
cull-government-wwf-friends-earth-environment-protest.
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well in EFTA but is considered to be unthinkable in the EU. The under-
lying philosophy seems to be bound up with old traditions, the starting
point being that the public is an interfering factor in a system of smooth-
ly-working diplomacy. Obviously, such an attitude is not valid when dis-
cussions between the Commission and a Member State have developed
into a communication in EU Pilot and a subsequent infringement proce-
dure. Quite the opposite; the system would be improved by a modern at-
titude towards transparency, where the public is allowed to scrutinize the
decision-making of the Commission. This would probably promote both
predictability and reliability, as the doings of the Commission would be
left open to public control. The openness of the ESA is also mentioned as
one of the reasons why that authority is considered to be more technical
than political in its efforts in implementing the EEA. EU environmental
law would certainly benefit from a similar attitude. Today’s system leaves
too much room for rumour and gossip, which serves no one.

4.6 Importance of Article 267 proceedings

Finally, a few words on the relationship between infringement proceed-
ings and requests from national courts for preliminary rulings from the
CJEU. Against the above-discussed disadvantages of Article 258 proceed-
ings, I think it is obvious that it is crucial for the effectiveness of EU law
that the public enjoys the option of legally challenging administrative
decision-making concerning the regulated interests. It is similarly im-
portant that controversial issues in such appeal cases can be brought to
the CJEU by way of requests for preliminary rulings in accordance with
Article 267 TFEU. It is only through such mechanisms that it can be
guaranteed that the final say in the matter lies with the CJEU and not in
national notions of EU law, or in soft guidance from the Commission or
other assigned bodies.

In discussing this issue it should perhaps be emphasized that the Aar-
hus Convention has its limits. As was argued in the Appeals ban case,
Article 9.3 accepts ‘administrative appeal’ so long as it meets the crite-
ria of being fair and effective in accordance with Article 9.4. Obviously,
one can debate whether or not an authority such as SEPA meets those
requirements. On the one hand, its independence in decision-making in
individual cases is guaranteed in the Swedish constitution. On the other,
in reality as demonstrated by the cases concerning the licensed hunts, the
authority’s decisions are ‘circular’, only reflecting what Parliament has
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decided without exercising control via reliance upon EU law. However,
there is no need here to analyse this question further, it suffices to point
to the fact that in Europe there exist many kinds of administrative appeal
bodies and tribunals in different areas of law. The procedural advantages
can be many in comparison with appeals to ordinary courts. Such tribu-
nals may be provided with expertise relevant to the specific area of law.
The procedure can be designed to be simple and flexible — for example,
communications can be presented in writing before the hearing and costs
can be minimized. This trend is especially evident in the environmental
area, which is characterized by its complexity and dependence on scien-
tific expert knowledge about nature and technology. Several such appeal
bodies or tribunals have been created in recent years, such as the Infor-
mation Committees or Nature Appeals Boards. This is part of an inter-
national development in this area of law, where there is a strong trend
towards specialized environmental courts and tribunals.?®

In the Member States of the EU many of these tribunals lie within the
administration and the procedure is, in essence, one for administrative
appeal.®® In this context it is therefore decisive for the effectiveness of EU
environmental law — where, as noted above, the protected interests are
often not represented by actors with legal and financial muscle or state
authorities with both the power and will to bring actions to court — that
those appeal bodies are designed so as to meet the requirements of Ar-
ticle 267 TFEU. Here, we may study the case law of the CJEU, where
some administrative appeal bodies have passed the test and others not.
Requests for preliminary rulings were accepted from the Finnish Rural
Business Appeals Board in C-9/97 and C-118/97, as was such a request
from the Austrian Umweltsenat in C-205/08. In contrast, the Danish
Telecommunications Appeals Board did not meet the criteria, as the
CJEU pointed to the fact that its members may be removed by the minis-
ter and that the board acted in court as the counterpart to the complain-
ant in subsequent judicial review proceedings. In addition, the secretariat
of the board lay within the Danish Ministry of Business and Enterprise.
Other administrative appeal bodies may be disqualified owing to the fact

% See Pring, G & Pring, C: Environmental courts and tribunals. UNEP 2016.

3 For the difference between ‘judicial review’ and ‘administrative appeal’, see Darp?, J:
Effective Justice. Synthesis report of the study on the Implementation of Articles 9.3 and 9.4 of
the Aarbus Convention in the Member States of the European Union, Brussels 2013-10-11,
available at http://ec.curopa.cu/environment/aarhus/access_studies.htm.
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that they do not have fixed members. Clearly, national authorities under
the government cannot be regarded as courts or tribunals under Article
267, which was confirmed in the Swedish Appeals ban case. But as noted,
separate appeal tribunals with sufficient independence and impartiality,
and whose decisions are final in the administrative proceedings, may
meet the requirements.

Thus, in my view, the principle of legal protection requires that the
public concerned is able to go to a court or tribunal that meets the cri-
teria in Article 267 to challenge administrative decision-making in the
environmental area. Having met those criteria, such bodies may also
meet the requirements of Article 9.3 of the Aarhus Convention in of-
fering ‘administrative or judicial procedures’ for the public. They may
even be regarded as being an “independent and impartial tribunal es-
tablished by law” in accordance with Article 6 of the European Conven-
tion of Human Rights (ECHR), a fact which may further improve the
environmental procedure. In such a system, subsequent judicial review
proceedings in ordinary courts can be restricted to points of law in a
written procedure. Through such developments, the effectiveness of the
environmental procedure can be improved, which seems to be a common
interest for all actors in environmental law. But at the end of the day, it
also depends upon whether the national courts or tribunals make use of
the option available to request the CJEU for a preliminary ruling on the
implementation and enforcement of EU law. In this respect, the Nordic
experiences of the mechanism are not very encouraging in relation to EU
environmental law: Sweden and Finland have made perhaps 3-4 referrals
each since 1995; Denmark: 0 since 1973; Iceland and Norway to the
EFTA Court: 0 since 1994.%

5.  Concluding remarks

In this article, I have discussed the pros and cons of infringement pro-

ceedings as a legal instrument for the enforcement of EU environmental

law. The conclusions cannot be regarded as very controversial:

* It is crucial to the integrity of the EU legal system that the Commis-
sion does not proceed further with infringement proceedings beyond

%7 The numbers mentioned by Krimer in his articles in this issue of JEEPL are higher,
but they include criminal cases related to environmental law. My numbers relate only to
administrative decision-making in environmental matters.

66



The Commission: a sheep in wolf’s clothing?

EU Pilot if it does not seriously intend to take the action all the way to
the CJEU. The Reasoned Opinion should be regarded as a point of no
return in this respect, given that the circumstances remain the same.

* It is similarly crucial that the Commission applies its enforcement
efforts equally for different areas of EU law. If the public gains the
impression that infringement proceedings are used strictly and with
great vigour on some areas of law — for example, on competition and
trade — but loosely, arbitrarily and inconsistent on areas concerning
the environment or general health, it will lose confidence in the rule
of law as a governing principle within the Union.

* Itis also necessary that both infringement proceedings and references
for preliminary rulings from the CJEU are used widely in order to
avoid ‘circular decision-making’, not least on areas of environmental
law, which are highly dependent upon scientific expert knowledge and
thus dominated by ‘soft guidelines” of all kinds.

* Transparency would improve the general public’s involvement in and
understanding of EU law and would be an effective means of con-
trolling how the Commission performs its implementation task.

Finally, some general remarks should be made on the crucial role of the
CJEU on areas which are politically highly controversial. Since 2009 and
the beginning of the Swedish wolf policy, I have been of the opinion that
there are strong reasons for the Commission to take the case all the way
to the CJEU. However, as shown above, argument from a legal scholar
is one thing and everyday political reality is another, with the two some-
times diverging greatly. This is not a peculiarity in this particular case,
but can be illustrated generally by the published figures on infringement
proceedings. According to the statistics, the Commission receives about
700 complaints a year and deals with some 3,000 ongoing cases concern-
ing complaints and infringement proceedings. Of this total, one-third
relate to the environmental sector.?® In 2009 about 77 per cent of all
complaints were closed before the first formal step in an infringement
proceeding; another 12 per cent were closed before the Reasoned Opin-
ion; and a further seven per cent (approximately) before a ruling from the
CJEU. If I understand the figures correctly this means that out of the 23
per cent of all complaints where a Letter of Formal Notice was sent to the

326%™ and 27 annual report on implementation of EU law (2008 and 2009), compared
with Krimer: The environment complaint in EU law. JEEPL 2009 p. 13, at p. 31 f.
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Member State concerned, only four per cent reached court. Another not
very promising figure concerns the time factor. In the Finnish wolf case
(C-342/05) proceedings began with a Letter of Formal Notice in April
2001. The Reasoned Opinion came more than two years later in June
2002, and the Commission’s referral to the Court of Justice in September
2005. In court, the Advocate General delivered her opinion in November
2006, with judgment delivered in June 2007. In all, between the Letter
of Formal Notice and the judgment, more than six years had elapsed.”

In sum, one can easily find many factors that speak against infringe-
ment proceedings as an effective means of promoting EU environmental
law. But this can also be said of the system with preliminary rulings, as
the national courts — also at the highest level — are quite reluctant to
make such requests, notably in the wolf issue. A case concerning the
licensed hunt similar to the Swedish is at the moment being dealt with
in the Finnish HFD, which in my understanding will not ask the CJEU
for a preliminary ruling on whether or not the hunt is in line with EU
law. This summer, the Swedish HFD granted leave to appeal for the li-
censed hunt of 2016 and it is to be hoped that that court will make such
a reference. This is important on a more general level, and not only for
reasons of legal certainty. No matter how appalling it may seem to be
for some politicians, to give the CJEU an opportunity to have a say on
the matter — irrespective of whether this happens through Article 258 or
Article 267 proceedings — might in the long run even be desirable from a
political standpoint. The Swedish and Finnish governments are clearly of
the opinion that the wolf hunt is consistent with EU law while the Euro-
pean Commission has officially formed the opposite opinion. Politicians
are also under intense pressure from those of the opinion — regardless of
how representative it is — that SEPA and the Swedish politicians should
stand up for traditional living and enterprise in rural areas. In this situa-
tion, it is desirable that the CJEU makes a determination once and for
all. In closing, I do in a way agree with those who say that the wolf issue
should not be decided in Brussels. The day-to-day management issues
should, of course, be decided at Member State level. But ultimately, the
legal requirements for derogation from strict protection under Union law
need to be decided in Luxembourg.

3 Still, this is not an extreme example. The Swedish case on water-scooters (C-142/05
Mickelsson € Roos) took over four years in the Court of Justice (the referral was made in
March 2005 and the judgment delivered in June 2009)!
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Pulling the Trigger:
ENGO Standing Rights and the
Enforcement of Environmental

Obligations in EU Law*

I. Introduction

This chapter discusses the relationship between the Aarhus Convention
and EU law concerning access to justice in environmental decision mak-
ing. Its focus is on environmental rights from a procedural perspective—
more precisely on the legal requirements for the public concerned to have
access to justice in environmental decision making. I will use standing
for environmental non-governmental organisations (ENGOs) in cases
concerning nature conservation and species protection as an illustrative
example. This area of law is particularly interesting as it contains clear
obligations according to international law and EU law, and at the same
time the responsibility for implementing those obligations rests, in many
Member States, exclusively with the competent authorities, and the pub-
lic cannot challenge the administrative decision making in court. In my
analysis, I will discuss the relationship between the Aarhus Convention
and the principle of judicial protection enshrined in EU law. My con-
clusions suggest that the principle of judicial protection goes beyond the
Convention in requiring that members of the public—often represented

* In Environmental Rights in Europe and Beyond. Ed. Sanja Bogojevi¢ and Rosemary
Rayfuse. Hart Publishing 2018, p. 253.
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by ENGOs—are able to challenge administrative decisions and omis-
sions made in this area of law through taking legal action.

II.  Principle 10, the Aarhus Convention and
EU Law

The basic idea of ‘environmental democracy’ is expressed in Principle 10
of the Rio Declaration of 1992:

Environmental issues are best handled with participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held
by public authorities, including information on hazardous materials and
activities in their communities, and the opportunity to participate in deci-
sion-making processes. States shall facilitate and encourage public awareness
and participation by making information widely available. Effective access to
Jjudicial and administrative proceedings, including redress and remedy, shall

be provided.!

Principle 10 thus contains ‘three pillars’: access to information; participa-
tion in decision-making processes; and access to judicial and administra-
tive proceedings. These pillars were developed six years later in UNECE’s
Convention on Access to Information, Public Participation in Deci-
sion-Making and Access to Justice in Environmental Matters (the ‘Aarhus
Convention’).? In the preamble to that Convention, the close relation-
ship between environmental rights and human rights was emphasised.
It was also stressed that all three pillars were of decisive importance for
sustainable development and that they were intertwined to form a whole.
The ‘third pillar’ of the Convention is contained in Article 9, which,
in broad terms, is structured as follows. According to Article 9(1), any
person whose request for environmental information has been refused
shall have access to a review procedure in a court or tribunal. Article
9(2) stipulates that the public concerned shall have the right of access to

! Rio Declaration on Environment and Development (adopted 14 June 1992) 31 ILM
874 (emphasis added).

2 Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (UNECE, adopted 25 June 1998) 38 ILM
517.
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a similar procedure in order to challenge the substantive and procedural
legality of any decision, act or omission subject to permit decisions on
activities that may have a significant impact on the environment. In ad-
dition, Article 9(3) requires that members of the public have the right of
access to administrative or judicial procedures in order to challenge acts
and omissions by private persons and public authorities that contravene
provisions of national law relating to the environment. There is also a
general requirement in Article 9(4) for the environmental procedure to
be effective, fair, equitable, timely and not prohibitively expensive.

Both the European Union and its Member States are Parties to the
Aarhus Convention. Article 9(2) has been implemented by various direc-
tives, for example the Public Participation Directive (PPD, 2003/35),°
the Environmental Impact Assessment Directive (EIA, 2011/92),% the
Integrated Pollution Prevention Control/Industrial Emissions Directives
(IPPC, 2008/1 and IED 2010/75)° and the Environmental Liability Di-
rective (ELD, 2004/35).° For decision making by the institutions of the
Union, the implementation is done through Regulation 1367/2006.
With respect to Article 9(3), the picture is more complex. On the ap-
proval of the Convention, the EU made a declaration on competence
stating that Member States are responsible for the performance of the
obligations in accordance with Article 9(3) and will remain so unless and
until the Union adopts provisions covering implementation. A proposal

3 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003
providing for public participation in respect of the drawing up of certain plans and pro-
grammes relating to the environment and amending with regard to public participation
and access to justice Council Directives 85/337/EEC and 96/61/EC, OJ L156.

4 Directive 2011/92/EU of the European Parliament and of the Council of 13 Decem-
ber 2011 on the assessment of the effects of certain public and private projects on the
environment, OJ L26.

> Directive 2008/1/EC of the European Parliament and of the Council of 15 January
2008 concerning integrated pollution prevention and control, OJ 1.24/8 and Directive
2010/75/EU of 24 November 2010 on industrial emissions (integrated pollution preven-
tion and control), OJ L334.

¢ Directive 2004/35/CE of the European Parliament and of the Council of 21 April
2004 on environmental liability with regard to the prevention and remedying of environ-
mental damage, OJ L143.

7 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of
6 September 2006 on the application of the provisions of the Aarhus Convention on
Access to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters to Community institutions and bodies, OJ L264.
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for a directive on access to justice was launched by the Commission in
2003, and deliberated for more than a decade before finally being with-
drawn in 2014 due to resistance at Member State level.® Since then, the
Commission has instead concentrated its efforts on developing guidance
on access to justice, resulting in a Notice in April 2017.°

III. The Court of Justice of the EU and its

Jurisprudence on Access to Justice

In describing the relationship between Aarhus and the EU since 2005,
one may say that implementation measures have been kept to a mini-
mum. In the era of Better Regulation,'” environmental democracy has
not been an issue close to the Commission’s heart. Instead, the focus has
been on a lightening of administrative burdens for industry and enter-
prises. This minimalistic approach and general indecisiveness towards the
international requirements for wider access to justice in environmental
matters has also been shared by most Member States. However, this de-
velopment has been counterbalanced by a strongly ‘activist’ approach on
the part of the Court of Justice of the EU (CJEU).

Even before the ratification of the Aarhus Convention in 2005, the
Court took important stands on issues such as the direct effect of EU
environmental directives and the principles of effectiveness and judicial
protection under EU law. Landmark cases in this respect can be found
from 1990 onwards.'! Since 2005, the development of case law on ac-

8 Proposal for a Directive of the European Parliament and of the Council on access to
justice in environmental matters (COM/2003/0624 final), withdrawal announced in OJ
(2014) C153/3.

9 Communication from the Commission, ‘Commission Notice on Access to Justice in
Environmental Matters’, C(2017) 2616 final, see ] Darpd: On the Bright Side (of the
EU Janus Face). The EU Commission’s Notice on access to justice in environmental matters.
(2017) Journal for European Environmental and Planning Law 373.

19 Better Regulation is an overall EU strategy aimed at streamlining regulations in order
to reduce the administrative burdens for industry and enterprises. The guidelines set out
the principles that the European Commission follows when preparing new initiatives and
proposals and when managing and evaluating existing legislation, see https://ec.europa.
eu/info/files/ better-regulation-guidelines_en.

11 C-361/88 TA Luft T [1991] ECR 1-2567, C-59/89 TA Lufi II EU:C:1991:325,
C-431/92 Commission v Germany (Grosskrotzenburg) [1995] ECR 1-2189, C-72/95 Kraa-
ijeveld v Gedeputeerde Staten Van Zuid-Holland [1996] ECR 1-5403, C-435/97 WWF v
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cess to justice has been expansive.'? A number of milestone cases have
been delivered by the CJEU, dealing with all aspects of access to justice
in environmental matters. Most of them have concerned standing for
individuals and ENGOs" or the issue of costs in environmental pro-
ceedings.' The CJEU has furthermore emphasised that the environmen-
tal proceedings must be effective in line with Article 9(4) of the Aarhus
Convention."” However, the CJEU has also taken important positions on
the principles of direct effect, effectiveness and legal protection under EU
law in other kinds of cases. Clearly, all these judgments need to be taken
into account when discussing access to justice in environmental decision
making.

Most of the cases mentioned above concern Article 9(2) of the Aar-
hus Convention and its implementation into EU law. As noted, when it
comes to Article 9(3), there is a limit to the impact of the Convention
in EU law. This was elaborated on by the CJEU in Slovak Brown Bear

Autonome Provinz Bozen [1999] ECR 1-5613, C-287/98 State of the Grand Duchy of Lux-
embourg v Berthe Linster [2000] ECR-I 6917, and C-201/02 R (Delena Wells) v Secretary
of State for Transport, Local Government and the Regions [2004] ECR 1-723.

12 See J-F Brakeland: Access to Justice in Environmental Matters—Development at EU
Level, available at http://greenaccess.law.osaka-u.ac.jp/wp-content/uploads/2014/05/ ar-
ten-brakelandup. pdf.

13°C-237/107 Dieter Janecek v Freistaat Bayern [2008] ECR 1-06221, C-240/09 Le-
soochrandrske  Zoskupenie VLK v Ministerstvo zivotného prostredia Slovenskej repub-
liky (Slovak Brown Bear) [2011] ECR 1-1255, C-75/08 Mellor v Secretary of State for
Communities and Local Government [2009] ECR 1-03799, C-263/08 Djurgirden—Lilla
Viirtans Miljoskyddsforening v Stockholms kommun genon dess marknimd [2009] ECR
19967, C-115/09 Bund fur Umwelt und Naturschutz v Arnsberg (Irianel) [2011] ECR
1-3673, C-128/09 Antoine Boxus and Willy Roua v Region Wallonne [2011] ECR I-09711,
C-182/10 Solvay v Region wallone [2012] 2 CMLR 19, C-570/13 Karoline Gruber v
Unabhangiger Verwaltungs- senat fur Karnten and Others EU:C:2015:231, C-72/12 Ge-
meinde Altrip v Land Rheinland-Pfalz [2014] PTSR 311, C-404/13 ClientEarth v The Sec-
retary of State for the Environment, Food and Rural Affairs [2015] UKSC 28 and C-243/15
Lesoochranarske Zoskupenie VLK v Obvodny urad Trecin (LZ 1I) EU:C:2016, C-529/15
Gert Folk v Landeshauptmann von Steiermark EU:C:2017:419.

14 C-427/07 Commission v Ireland [2009] ECR 1-6277, C-260/11 David Edwards v En-
vironment Agency [2013] 1 WLR 2914 and C-530/11 Commission v UK [2014] 3 WLR
853.

15 C-416/10 Krizan EU:C:2013:8. A summary of the CJEU cases starting with
Djurgirden and onwards is published on the website of the Task Force on Access to Justice
under the Aarhus Convention, see www.unece.org/environmental-policy/treaties/pub-
lic-participation/ aarhus-convention/envpptfwg/envppatoj/jurisprudenceplatform.html.
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case.’® That case started as a reference for a preliminary ruling concern-
ing whether Article 9(3) of the Aarhus Convention had ‘self-executing
effect’ within an EU Member State’s legal order, the background being
the EUs declaration of competence upon approval of the Convention. In
addressing these questions, the CJEU first pointed out that the Aarhus
Convention was signed and approved by the Community and that, ac-
cording to settled case law, the provisions of the Convention formed an
integral part of its legal order’.!” The Court therefore has jurisdiction to
give preliminary rulings on the interpretation of provisions falling under
that agreement, especially in a situation that lies within the scope of both
national and EU law and thus requires a uniform interpretation. The
CJEU went on to say that, according to Article 216 TFEU, a provision
in an agreement concluded by the EU with a non-member country is
directly applicable when it contains a clear and precise obligation which
is not subject to the adoption of any subsequent measure.'® This cannot
be said about Article 9(3) of the Aarhus Convention since only members
of the public who meet certain criteria in national law are entitled to
exercise the rights provided for therein. However, the CJEU stated that
even so, the courts of the Member States have a Union law obligation to
interpret, ‘to the fullest extent possible’, the procedural rules of environ-
mental law in accordance with the objectives of Article 9(3) and the ob-
jective of effective judicial protection of the rights conferred by EU law,
so as to enable an environmental protection organisation to be able to
challenge before a court an administrative decision liable to be contrary
to EU environmental law."”

This obligation of the courts to interpret the national procedural rules
to the fullest extent possible so as to enable ENGO standing in environ-
mental decision making can be described as the so-as-to-enable formula.
It requires national courts to give a new understanding to open provi-
sions on standing in order to align them with Rio Principle 10, as well as
with modern ideas of access to justice in the environmental area. Since
2011 the formula has had an extensive impact in the Member States,
which can be explained by the fact that most legal systems use ‘open

16 Slovak Brown Bear (n 13).

17" 1bid, para 30.

18 On the ‘self-executing effect’ of international law in EU and Member State law, the
CJEU made a reference to a great number of cases, among them C-213/03 Etang de Berre
v EDF [2004] ECR 1-7357.

19" Slovak Brown Bear (n 13) para 51.
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provisions’ or mere jurisprudence when defining the public concerned.
In many situations, it is therefore possible for the national courts to use
the formula in order to grant standing for ENGOs. Perhaps one of the
most important judgments was made in September 2013 at the German
Bundesverwaltungsgericht (BVerwG) in the Darmstadt case.”® Here, the
BVerwG granted an ENGO standing to appeal a clean air plan, arguing
that the German Code on Administrative Court Procedure needed to be
interpreted in light of Article 23 of Directive 2008/50 and Article 9(3)
of the Aarhus Convention.”! In Sweden, the case law on standing in en-
vironmental matters has also developed strongly in the same vein, as will
be discussed in the following section.

IV. Swedish Case Law on Access to Justice in
Environmental Decision Making

As in many Member States, the Swedish legislature has been reluctant to
expand access to justice for ENGOs in environmental decision making.
The legislature has taken a minimalist approach, reacting only when the
legal situation has become untenable due to case law from the CJEU or
the national courts. In some politically sensitive areas of law—such as
wolf hunting and city development—the government has even tried to
restrict ENGO standing. In contrast, the Swedish courts of precedent
— the Supreme Court, the Supreme Administrative Court, and the En-
vironmental Court of Appeal — have been quite progressive in their ap-
proach and very sensitive to the development of the case law at EU level.

20 Bundesverwaltungsgericht, Judgment 2013-09-05 in case BVerwG 7 C 21.12. An
English summary is available on the website of the Task Force on Access to Justice under
the Aarhus Convention, see n 15.

21 Tn a series of judgments, the CJEU has found that the German ‘Schutznormtheorie’ is
not in line with the Aarhus Convention and EU law. The German legislature has reacted
slowly to this but a major reform was passed in the Federal Parliament in the spring of
2017; see Entwurf eines Gesetzes zur Anpassung des Umwelt-Rechtsbehelfsgesetzes und
anderer Vorschriften an europa- und volkerrechtliche Vorgaben; BR 5 September 2016,
Drucksache 18/9526. The revised legislation came into force on 2 June 2017.
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A.  Standing According to the Environmental Code

The traditional concept of standing in administrative cases in Sweden is
‘interest based’. If the provisions in an Act are meant to protect certain
interests, representatives of those interests can challenge the decision by
way of appeal. Standing is generally defined as pertaining to the ‘per-
son whom the decision concerns’. This means a person affected adversely
by a decision that is appealable, which all decisions are as long as they
have factual or legal consequences in a broad sense. To gain a clearer pic-
ture of that scope of persons, one must study the case law that has been
established in each administrative area or even under specific pieces of
legislation. Under the Environmental Code (1998:808), the courts have
applied a generous attitude, stating that in principle, every person who
may be harmed or exposed to more than a minor inconvenience by the
environmentally harmful activity at issue is to be considered an interested
party. Thus everyone who may be harmed by an activity or exposed to
risk—for example, neighbours, people affected by emissions or other dis-
turbances from an activity—should have the right to appeal the decision
in question.*

In contrast to this state of affairs derived from case law, standing for
ENGO:s is decided by criteria in express legislation, at least as a starting
point. In Chapter 16 section 13 of the Environmental Code, standing
is given to certain organisations in order to appeal decisions on permits,
approvals or exemptions in environmental matters, the criteria being that
it is a non-profit association whose purpose according to its statutes is
to promote nature conservation, environmental protection or outdoor
recreation interests. In addition, the organisation must have been active
in Sweden for three years and have at least 100 members® or else be able
to show that it enjoys ‘support from the public’. ENGOs meeting those
criteria are able to defend the public interest according to their statutes,

22 J Darpd, Access to Justice in Environmental Decision-making in Sweden: Standing
for the Public Concerned, the Scope of Review on Appeal and Costs” (Study for the Ger-
man research institute Ufu on behalf of the Ministry of the Environment, 2015). In 7he
Legal Debate on Access to Justice for Environmental NGOs. Umweltbundesamt 99/2017,
Chapter 6 (125-150).

% In the beginning, the numeric criterion was set at 2,000 members, which effectively
barred all but two ENGOs from having standing. After the CJEU found that this crite-

rion was in breach of EU law in the Djurgdrden case (n 13), the number was set at 100.
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without any further qualifications. In other words, they have standing in
their own capacity.?*

These criteria for ENGO standing have been interpreted very gen-
erously by the Swedish courts, which may be illustrated by a couple of
landmark cases. The first is from the Supreme Court (HD) and con-
cerned a permit for a coastal wind park in the south of the country.®
Here, the HD started by citing the CJEU in the Djurgirden case, where
that Court accepted numeric criteria, but only to the extent that they
were necessary to decide whether the organisation still existed and was
active. The standing criteria furthermore must not be set at a level that
conflicts with the aim of providing the public concerned wide access to
justice. Furthermore, local associations must be able to use legal means
to protect their interests according to the environmental legislation. It is
therefore necessary to be generous in such matters, according to the HD,
and to use fixed criteria in law only as a starting point for decisions on
standing to appeal. One must also consider the overall picture—espe-
cially in those cases where no individuals have standing rights—and take
into account that someone be able to challenge the decision.

This case was followed by a judgment in the Land and Environmental
Court of Appeal (MOD), where a local bird-watching association with
only 37 members was allowed to appeal a municipal decision relating to
the development of wind turbines.? MOD reasoned that even though
the number of members in the organisation did not meet the numeric
criterion in the Environmental Code, it had been regularly active for a
long period of time. The organisation had arranged annual exhibitions
with as many as 500 visitors and it had also taken part in public hearings
in cases concerning nature protection. Thus, the organisation was found
to enjoy public support.

Next, two cases at the MOD concerned the kind of decisions that
could be appealed. According to old case law, the meaning of ‘permits,
approvals or exemptions’ was read narrowly, restricting the types of deci-

sion which could be subject to appeal. In 2012, the MOD distinguished

2 Different terms are used in the literature for the legal construct that ENGOs have
standing to protect environmental interests: ‘privileged standing’, ‘standing per s,
‘standing de lege’, see Commission Notice (n 9). In my view, ‘standing in their own
capacity’ is the expression that best captures the concept.

25 NJA 2012, s. 912. Summaries on the Swedish cases can also be found at the website of
the Task Force on Access to Justice under the Aarhus Convention (n 15).

26 MOD 2015:17.
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itself from this old jurisprudence and clarified that the application of
fixed standing criteria must comply with the Aarhus Convention and EU
law. In both cases, the Swedish Society for Nature Conservation (SNF)
appealed a decision from the County Administrative Board to accept that
certain activities were undertaken without a formal decision. The first
7 concerned the necessity of having an exemption from the species
protection regime, and the second?® a permit according to the legislation
on Natura 2000. In both judgments, the MOD referred to the Slovak
Brown Bear case, where the CJEU emphasised the necessity of giving
the public concerned wide access to justice in environmental matters.
The County Boards’ decisions were also closely connected to ‘exemptions
and permits as they related to the legislation on species protection and
Natura 2000. The challenged decisions were without any doubt also cov-
ered by Article 9(3) of the Aarhus Convention. Given this context, the
provision in the Environmental Code should be read in order to fulfil
the international obligations and thus be understood as also relating to a
decision on whether or not an exemption and a permit was needed. SNF
was therefore granted standing in both cases.

CaSC2

B.  Standing in Cases Outside the Scope of the

Environmental Code

The criteria in the Environmental Code on ENGO standing are also used
in some other pieces of environmental legislation concerning plans and
permits for developments, mines, quarries, highways, railways and other
largescale activities. In addition to this, ENGO standing rights have ex-
panded in recent years by way of the courts applying the ‘so-as-to-ena-
ble’ formula according to the Slovak Brown Bear case. The most impor-
tant judgment in this respect is from the Supreme Administrative Court
(HFD) concerning standing for SNF to challenge a decision according
to the Forestry Act on a clear-cutting operation in the mountains.? The
HFD noted that there was no standing rule in this piece of legislation so
that the issue must be decided on the basis of general principles of ad-
ministrative law. In previous jurisprudence the standing provisions never
applied to ENGOs in their own capacity. However, the HFD pointed to

27 MOD 2012:47.
28 MOD 2012:48.
29 HFED 2014:8 Anok.
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the fact that Article 9(3) of the Aarhus Convention covers all kinds of
decisions that relate to the environment. As nature conservation and en-
vironmental protection must be taken into account in the decision mak-
ing under the Forestry Act, the permit in question was clearly covered
by the obligations in Article 9(3). Furthermore, though the legal basis
for the decision was national law, the situation also touched upon issues
to which EU law on the environment applies. The HFD also stated that
there was, on a more general level, a need for a common understanding
of the standing rules, irrespective of whether national or EU law was
applied. In sum, for purposes of securing effective legal remedies for the
public concerned, SNF should be able to appeal such a decision accord-
ing to the Forestry Act.*

C.  Ban on Appeals Before the HFD

As seen above, it has been possible for the Swedish courts to use the
‘so-as-to-enable’ formula enunciated in the Slovak Brown Bear case in
order to grant ENGOs standing. However, in some situations such an
approach does not suffice, as was made clear in the court proceedings
concerning wolf hunting.

Wolves are strictly protected under the provisions of the Habitats Di-
rective.’! The Swedish Environmental Protection Agency (SEPA) permit-
ted hunting seasons for wolves in 2010 and 2011. The decisions were
decried by ENGOs but their legal challenges were dismissed for lack
of standing. Following legal developments at EU level and further legal
challenges by Swedish ENGOs, standing was granted and injunctions
issued against the 2013 and 2014 hunting seasons, and the decisions
were eventually declared invalid by the Swedish administrative courts.
Determined to permit licensed hunting, the government changed the
procedure for decision making in order to disallow appeals to a court. In
2014 the hunting decisions were taken by the regional County Admin-
istrative Boards instead and appeals could be made to SEPA, but no fur-
ther. Despite the appeals ban, the ENGO Nordulv appealed this decision

30 This standpoint was recently confirmed in a case concerning the cultural heritage of a
church building, a situation which is covered by national legislation only, see HFD 2018-
01-29 in case No 593-17.

31" Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural Habi-
tat and of Wild Fauna and Flora (1992) OJ L2067 (Habitats Directive).
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to the administrative courts, and the case went all the way to the HED in
the so-called Appeals Ban case.’?

To begin with, the HFD stated that the relevant provision in Arti-
cle 12 of the Habitats Directive was unconditional and clear, requiring
strict protection of the wolf. The case law of the CJEU has created general
principles of law, among them the principle of judicial protection. To a
certain extent, these principles are today expressed in Articles 4(3) and
19(1) para 2 of the Treaty of the European Union (TEU) and Article 47
of the Charter of Fundamental Rights of the European Union (Char-
ter).> Thereafter, the HFD stated that according to established case law
of the CJEU under Article 288 TFEU, clear provisions in directives cre-
ate ‘rights’ that shall enjoy legal protection. If Union legislation is silent
on this matter, it is for each Member State to lay down the detailed pro-
cedural rules governing actions for safeguarding those rights. However,
this ‘procedural autonomy’ must respect the principle of equivalence and
the principle of effectiveness. Furthermore, the principle of useful effect
(‘effet utile’) of Union law not only requires the Member States’ courts
to interpret national law in a manner that is faithful to EU law, but also
implies that they shall disregard those procedural rules that are in conflict
with clear provisions of EU law. The HFD also referred to the Waddenzee
case,> in which the CJEU made clear that the public concerned must be
able to rely on obligations expressed in the Habitats Directive, meaning
that the ENGOs action must enjoy effective protection in court.

In sum, the HFD made clear that Union law requires that the ques-
tion whether clear and unconditional provisions in the Habitats Direc-
tive have been implemented correctly in national law can be tried in a
national court. The fact that the appeals ban also excluded the possibility
to refer such a question to the CJEU by way of a request for prelim-
inary ruling according to Article 267 TFEU reinforces the impression
that such a provision is in breach of EU law. Thus the appeals ban in the
Swedish Hunting ordinance was disregarded.®

32 HFD 2015 ref. 79.

33 Charter of Fundamental Rights of the European Union [2012] OJ C326/02.

3 C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Verenig-
ing tot Bescherming van Vogels v Staatssecretaris van Landboww, Natuurbeheer en Visserij
(Waddenzee) [2004] ECR 1-7405, para 66.

% A more detailed summary of the case is given in ] Darpé, “The Commission: A Sheep
in Wolf’s Clothing? On infringement Proceedings as a Legal Device for the Enforce-
ment of EU Law on the Environment, Using Swedish Wolf Management as an Example’
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V. The Aarhus Convention in Union Law

As illustrated by Swedish case law on ENGO standing in environmental
cases, the interaction between the Aarhus Convention and Union law is
complex. In some situations, Aarhus goes further than EU law in requir-
ing wide access to justice, whereas the reverse holds in other situations.
Therefore, before going deeper into the discussion of ‘environmental
rights’ from an EU perspective, I think it necessary to make certain clari-
fications of some key issues and questions from a more general perspec-
tive, concentrating on Article 9(2)-9(4) of the Aarhus Convention and
their implementation of EU law.

A.  Article 9(2) of the Aarhus Convention

Article 9(2) stipulates that the public concerned shall gain ‘access to a
review procedure before a court of law and/or another independent and
impartial body established by law, to challenge the substantive and pro-
cedural legality of any decision, act or omission subject to the provisions
of Article 6. That provision covers permit decisions on activities listed
in Annex I (Article 6(1)(a)), as well as decisions concerning other activ-
ities ‘which may have a significant effect on the environment’ (Article
6(1)(b)). As a result, Article 9(2) covers two kinds of decision. The first
category concerns permit procedures for activities listed in Annex I, in-
cluding largescale operations such as energy installations and industries,
mines, waste management and waste-water treatment plants, and so on.
The enumeration in the Annex is concluded by a point covering ‘(a)ny
activity not covered by paragraphs ... above where public participation
is provided for under an environmental impact assessment procedure
in accordance with national legislation’. In addition, Article 9(2) also
covers decisions concerning other activities ‘which may have a signifi-
cant effect on the environment’. As previously mentioned, Article 9(2)
of the Convention has been implemented by various directives in EU
law, most importantly the EIA and the IPPC/IED Directives.>®* However,
Article 6(1)b of Aarhus applies to all kinds of other activities that may
have a significant effect on the environment, even those that are not listed

(2016) Journal of European Environmental and Planning Law 270; see also the website of
the Task Force on Access to Justice under the Aarhus Convention (n 15).
36 See nn 4 and 5.
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in the directives of EU law. As this provision includes the wording ‘in
accordance with its national law’, different interpretations are possible.
Some have argued that it gives the Parties absolute discretion to decide
on which activities are covered for the requirement of an EIA, whereas
others take the view that the Convention obliges the Parties to apply the
test to every activity that might have a significant effect on the environ-
ment.” Forestry activities can be used as such an example. Clearcutting
operations may cover hundreds of hectares and have an immense effect
on the environment. Nevertheless, those activities are not covered either
by Annex I to the Convention, or by Annex I or II to the EIA Directive.
Still, the Swedish courts have adopted the position that clear-cutting op-
erations are covered by Article 9(2) of Aarhus in those instances where
they may have a significant impact on the environment. This stance was
also confirmed by the CJEU in the LZ I] case. Accordingly, the statement
in Article 6(1)(b) that the provision applies in accordance with national
legislation relates solely to the manner in which public participation is
carried out, and cannot be taken to call into question the right to par-
ticipate.®®

Furthermore, it is important to note the wide area of application for
Article 9(2)—the public concerned shall be able to challenge the sub-
stantive and procedural legality of any decision, act or omission subject to
the provisions of Article 6. This means that all kinds of decisions and
omissions in relation to those activities are covered by the access to justice
requirement. For example, many permit regimes—such as those under
IED—include an obligation for the administration to reconsider and
update permit conditions on an ongoing basis. In my understanding,
this means that the public concerned shall have the possibility to chal-
lenge in court any decision in such a reconsideration procedure, irrespec-
tive of whether the authority decides to update the permit condition or
not. Thus the possibility of challenging the authority’s omission in that
respect belongs to Article 9(2). To be understood otherwise, the word
‘omission’ would lose all meaning. This is also how I interpret the CJEU’s
reasoning in Mellor, which concerned the requirements according to the

37 See ] Jendroska, ‘Public Participation under Article 6 of the Aarhus Convention: Role
in Tiered Decision-Making and Scope of Application’ in Gyula Bandi (ed), Environmental
Democracy and Law—Public Participation in Europe (Europa Law Publishing, 2014) 134.
38 C-243/15 Lesoochranarske Zoskupenie VLK v Obvodny urad Trecin EU:C:2016:838,
para 48.

82



Pulling the Trigger: ENGO Standing Rights and the Enforcement ...

EIA Directive when an authority finds that an EIA is not needed for an
activity.” Similar reasoning can be found in the Boxus case, where the
national courts were called upon to check the legality of a measure under-
taken in a Member State, whereby certain projects were exempted from
the requirements of the EIA Directive.”’ To conclude, if an authority
chooses not to update a permit condition covered by Article 9(2) and
its implementation in Union law, this decision or omission falls under

Article 9(2), and not under Article 9(3).4!

B.  Article 9(3) of the Aarhus Convention

Other situations clearly fall outside the scope of Article 9(2) of the Aar-
hus Convention and this is where Article 9(3) comes into play. As already
mentioned, this access to justice provision has been left to the Member
States to implement in their procedural systems. Nevertheless, all Mem-
ber States of the EU are signatories to the Aarhus Convention and it is
an international environmental law obligation to fulfil the requirements
therein. Even if the European Commission and the CJEU cannot act as
watchdogs over the implementation of Aarhus on areas of ‘pure’ national
environmental legislation—which today is only a minor portion of this
field of law—the Convention is nevertheless equipped with a different
kind of surveillance mechanism that is somewhat unusual: the Aarhus
Compliance Committee. This is an independent committee whose mem-
bers are judges and legal scholars and who sit in their personal capacities.
There is also a ‘public trigger’, meaning that the public can communi-
cate complaints about breaches against the provisions of Aarhus to the
Committee. All communications and meetings among the Committee,
the complainant and the Party are open to the public.*? Furthermore,
one must not underestimate the importance of Committee decisions.
Though its statements are not binding, they play an important part in the
understanding of the Convention and—when endorsed by the Meeting

3 C-75/08 Mellor v Secretary of State for Communities and Local Government [2009] ECR
1-03799, para 66.

4 Joined Cases C-128/09 to C-131/09, C-134/09 and C-135/09 Antoine Boxus and
Willy Roua v Region Wallonne [2011] ECR 1-09711, para 57.

41 For a similar line of reasoning, see the Compliance Committee in ACCC/C/2010/50
Czech Republic, para 82.

42 All documents are published on the Aarhus Convention’s website, see www.unece.org/
env/pp/.
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of Parties—serve as ‘interpretive factors’ in the building of international
norms in the field of Principle 10 and environmental democracy.

Article 9(3) of Aarhus requires that members of the public ‘have access
to administrative or judicial procedures to challenge acts and omissions
by private persons and public authorities which contravene provisions
of its national law relating to the environment’. A first issue to address
when contemplating whether the provision is applicable is how to define
that field of law. Whereas Article 9(2) is confined to permit decisions for
activities having a ‘significant effect on the environment’, Article 9(3) has
much wider scope. It covers national laws ‘relating to the environment’,
even if that specific piece of legislation is not labelled as ‘environmental
law’. In a case against the Czech Republic, the Compliance Committee
stated that members of the public should have the possibility to chal-
lenge ‘an alleged violation of any legislation in some way relating to the
environment’.?® In other cases, the Committee has found that Article
9(3) covers different kinds of plans, health issues, noise and a wide range
of environmental legislation.*! It is also noteworthy that the European
Commission’s 2003 proposal for an access to justice directive applied
a very broad definition of ‘environmental law’, including planning law
and health issues. Against this backdrop, it is safe to say that Article 9(3)
covers all other areas of law on activities that have an effect on the en-
vironment, not least planning and building, environmental taxes, water
operations, infrastructural projects, nature conservation and species pro-
tection.®>

As for standing, Article 9(3) gives more room for the signatories to
decide on who belongs to the public concerned and what they should
have access to. The Convention does not require ‘actio popularis—that
is, a system that allows anyone to challenge breaches of environmental
law—but there must be the possibility open for someone to do so.%® A
system which bars almost all ENGOs from taking legal action to protect
the environment is not consistent with the Convention.?” Nor does Aar-
hus require that individuals and NGOs have the possibility to take direct

$ ACCC/C/2010/50 Czech Republic, para 84.

44 See ACCC/C/2008/11 Belgium, ACCC/C/2011/58 Bulgaria.

4 See The Aarbus Convention—An Implementation Guide (2nd edn, UNECE/United
Nations, 2014) 197-99.

4 See, for example, ACCC/C/2005/11 Belgium, paras 35-37, ACCC/C/2006/18 Den-
mark, paras 29-31, ACCC/C/2011/63 Austria, para 51.

47 ACCC/C/2005/11 Belgium.
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action in court. The Convention asks for access to justice but is silent on
the matter of how the Parties arrive at different solutions.*®

Article 9(3) focuses on the enforcement of environmental law. It does
not, however, say what kind of case the public concerned can bring to
court. In many legal systems, the courts’ control of the administration
is mainly triggered in relation to specific acts or decisions. In others, the
public concerned also has access to ‘abstract norm control’.*® However,
the Convention does not require such a procedural order, a position
which is shared with the European Court of Human Rights (ECtHR),
for that matter.’® Even so, the national system must provide some effective
legal remedy in similar situations.’! This can be provided for with differ-
ent legal instruments: indirect action—that is, appeals of decisions or
omissions by the authorities; direct action in court to challenge an envi-
ronmentally damaging activity; the possibility to instigate or at least take
part in criminal proceedings; and the right to ask for damages on behalf
of the environment.>

Many countries have an Ombudsman, usually selected by the legisla-
tive body of the state. The Ombudsmen are generally independent review
institutions that aid individuals and entities in disputes with adminis-
trative bodies. Often, an Ombudsman can investigate complaints and
report on its findings. The institution tends to be quite flexible, inexpen-
sive, and simple to access. Due to the fact that the Ombudsman’s powers
are usually limited to non-legally binding activities such as investigating,
reporting, mediating and recommending, s/he is commonly disqualified
from being considered an effective remedy in accordance with Article
9.4.53 In practice Ombudsmen are often nevertheless very useful and
therefore considered to be a complementary safeguard of environmental

4 ACCC/C/2004/06 and ACCC/C/2007/20 Kazakhstan.

# For an European example, see C-381/07 Association nationale pour la protection des
eaux et rivieres—TOS v Ministere de I’Ecologie du Developpement [2008] EUEC] 58.

% ECtHR judgments in the cases Klass v Germany [1978] ECHR 4, Norris v Ireland
[1988] ECHR 22, and Viistberga taxi AB v Sweden [2002] ECHR 36985/97.

U Implementation Guide 2014, p. 199.

52 See E Fasoli, Study on the possibilities for non-governmental organisations promoting
environmental protection to claim damages in relation to the environment in four selected
countries; France, Italy, The Netherlands and Portugal (UNECE, Aarhus Convention/Task
Force on Access to Justice, Geneva 2015).

%% See eg Compliance Committee, ACCC/C/2011/63 Austria, paras 58-61; Implemen-
tation Guide 2014, 189, 191.
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rights. Political pressure to follow the recommendations of the Ombuds-
man generally leads to compliance.

VI. 'The Principle of Judicial Protection in an
Environmental Context

Up till now, the discussion has mostly concerned the implementation
of the Aarhus Convention in the EU. As noted, certain provisions in
Aarhus are not implemented in EU law, either in part or in full. Thus
the analysis so far has dealt with situations where Aarhus, so to speak,
requires more access to justice for the public concerned than EU law
does. In the following, I will reverse the perspective and discuss access
to justice in environmental matters from a Union law perspective to see
what emerges. I will focus on the principle of judicial protection, primacy
and direct effect and the meaning of ‘environmental rights’ in a Euro-
pean context. The conclusion is—not very surprisingly—that the Aarhus
Convention and general principles of EU law cross-fertilise each other in
the environmental area in a way that is quite positive from a Principle-10
point of view.

The Appeals ban case in the Swedish HFD can be used as a starting
point for an analysis of situations where EU law and principles require
‘more’ than Aarhus, that is, a wider access to justice for the public con-
cerned in order to protect environmental rights and interests. At issue in
that case was the national procedural order for challenging decisions con-
cerning a species that requires strict protection according to EU law. The
procedure only allowed for administrative appeals, not judicial review
in court. As the appeals body—the Swedish Environmental Protection
Agency—is constitutionally independent of the government and is able
to suspend decisions at stake, this procedural order is probably acceptable
from an Article 9(3) point of view. However, the HFD set aside the ap-
peals ban provision and allowed for the ENGOs to come to court, basing
its reasoning solely on the effer utile and the principle of judicial protec-
tion in EU law. Another situation where EU law is said to require ‘more’
than Aarhus, which has been debated in the literature, concerns the pos-
sibility of appealing plans and programmes. Whereas some authors argue
that plans and programmes cannot be challenged by legal means accord-
ing to Aarhus, others suggest that such a possibility follows from general
principles of EU law, despite the fact that the directives that require the
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setting up of plans and programmes do not contain any access to justice
provisions.54 However, before entering into a discussion on the relation-
ship between Aarhus and the principle of judicial protection, a few words

are required on the general debate on primacy and direct effect according
to EU law.